
727

omitted). Thus,1992) legal“theand brackets(quotationsCir.
for which [the defendant]as to the crimesof Mirandaprotection

incrime committednot to a newcustodyin extendalready [do]was
354, 357650 N.Y.S.2dLuffman,v.Peopleofficer’s presence.”[an]

1997).(N.Y.1996), denied, N.E.2d 507678appealDiv.(App.
tothe defendant’s motionTherefore, deniedproperlythe trial court

himprosecutingthe ofbribery purposehis statement forsuppress
remainingparties’not address theand we needbribery,for

arguments.

Affirmed.

finalJOHNSON, J., priorbut retired to theargumentsat for oral
vote; THAYER, J., resigned prior to theargumentsat for oral but

BRODERICK, J.,vote; BROCK, C.J., concurred.final and
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Portsmouth, by orally,Peter J. of brief and for defen-Loughlin
of Newington.dant Town

Scott,Waldron, Doleac, P.A.,& of Ports-Boynton, Woodman
mouth, ofSocietyfor The Life Assurance theEquitabledefendant

Venture, no& The Fox Run Mall Joint filed brief.United States

Jr., Concord, byof brief for the NewWaugh,H. Bernard
Association, amicus curiae.Hampshire Municipal as

NADEAU, (Simplex),Inc.plaintiff, Simplex Technologies,J. The
J.),(Galway, affirmingfrom an order of the CourtSuperiorappeals

AdjustmentBoard ofNewington Zoninga decision of the Town of
(ZBA) to arequest develop portionfor a variancedenying Simplex’s

defendants areWoodburyof its that fronts Avenue. Theproperty
Equitable Societyand The Life Assurance ofNewingtonthe Town of

Run Mall Joint reversethe United States and the Fox Venture. We
and remand.

inninety-two Newingtonacres between theSimplex owns
yearsFor thanWoodbury thirtyRiver and Avenue. morePiscataqua

on this land.manufacturing facilityaSimplex operatedhas
a line between industrial andWoodbury boundaryAvenue forms

ofpropertyin All the westzoning Newington.commercial districts
Avenue, malls, inshoppingtwo was once theWoodbury including

zone, across theindustrial zone but now lies within the commercial
Simplex property.street from the

businesses also' located on theThere are three other commercial
Avenue, within the commercial zone. North ofWoodburyeast side of

mini-mallWoodbury Avenue is a locatedSimplex property alongthe
in A caron a ten-acre lot that was re-zoned for commercial use 1983.

store located south of theand an electronics retail aredealership
Woodburynear the intersection of Avenue andSimplex property

of The Bank ofproperty.Road on thirteen acres commercialGosling
within theBay operateNew and the Great SchoolHampshire

zone, operateswith industrial the bankpurposes;industrial but not
aoperates nonconforminguse and the school asas a nonpermitted

use.
property abutting Woodbury6.2 acres of itsSeeking developto

restaurant,familyand awith a Barnes & Noble bookstoreAvenue
Theproperty.use and area variances for thisSimplex requested

ZBA, criteria for aSimplexthat met none of the fivedetermining
variance, Simplex superiorto therequests. appealeddenied its

(2)(1) unreasonable;court, was thethat: the ZBA’s decisionarguing
againstthe ordinanceenforcing zoningTown was fromestopped
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(3)fashion;discriminatoryin a andactingit wasSimplex because
as appliedon its face andordinance was unconstitutionalzoningthe

court ruled that the ZBA’s determinationsuperiorTheSimplex.to
theunlawful did not meetSimplexorwas not unreasonable because

municipalrejected Simplex’sa andfor variancehardship criteria
rejected Simplex’scourt alsosuperiorTheestoppel argument.

followed.appealThisarguments.constitutional
677:6,by placesRSA whichgovernedtrial court’s review isThe

ZBAto set aside a decisionparty seekingof on thethe burden proof
Accordingunlawful or toto show that the decision is unreasonable.

ZBA asstatute, findingscourt must treat all of thethis the trial
(1996). However,and See RSA 677:6lawful reasonable.prima facie

if it finds bycourt set aside a ZBA decision the balancemaythe trial
court,the that theof based on the evidence beforeprobabilities,

id.ZBA’s decision was unreasonable. See
theof the trial court’s decision is whether“Our standard of review

court not whetherreasonably supports findings,the trialevidence
court did.” Rowe v. Town Northwe wmuld find as the trial of

(1989).424, 428, 1331,N.H. A.2d 1334 Neverthe-131 553Hampton,
less, byif a trial decision is theunsupportedwe determine court’s

law, itsor as a matter of then we will overturnrecord is erroneous
723, 724,Hampton,v. Town New 139 N.H.judgment. See Olszak of

768, (1995).661 A.2d 770
by presentat the state of land use variance law.begin lookingWe

laws, the and thevalidity zoning “police powerTo determine the of
asprivate property togetherto must be considered interde-right

v. Townqualifying limiting Metzgerthe one the other.”pendent, and
(1977)Brentwood, 502, 954,497,117 A.2d 957 (quotationN.H. 374of

omitted). of theThe of a variance is to allow for “a waiverpurpose
sacrifice to its andzoning spiritstrict letter of the ordinance without

Barnstead, 476, 478,v. Town 139 660purpose.” Husnander N.H.of
(1995).477, By variances of constitu-allowing “litigationA.2d 478

may speedy adequate remedytional be avoided and a andquestions
Nashua,in v.special Bouleyafforded cases where conditions” exist.

(1964) omitted).79, 84, 38,N.H. 205 41 (quotations106 A.2d
674:33, 1(b), adjustment mayto a ofAccording zoningRSA board

(1)followingauthorize a variance if the conditions are met: the
(2)interest; specialnot to thecontrary publicvariance will be

conditions exist that enforcement of the ordinancesuch literal
(3)results in the variance is consistent withunnecessary hardship;

(4)ordinance; justicethe of the and is done. Seespirit substantial
(1996 2000). addition, mayRSA 674:33 & In the board notSupp.

grant surrounding properties.a if it diminishes the value ofvariance
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170, 173,Board,Zoning 123 N.H.Cityv. ManchesterRyanSee of
(1983).244, ZBA that failed toSimplexThe459 A.2d 245 determined

court the ZBA’ssuperiorconditions. The affirmedany of thesemeet
ofdecision, only question unnecessary hardship.theanalyzing

variance,that in a thesuggests seekingcase lawOur recent
most difficult to meet. To establishrequirement is thehardship

undulyanmust show that ordinanceownershardship, property
Gilford,v.of land. See Island Clubrestricts the use their Governor’s

(1983). Island,130, 246, In126, A.2d 248 Governor’s124 N.H. 467
the ZBA’s of aaffirming grantthe trial court’s orderoverturnedwe

test,variance, to exist under our thestating: hardship“For
be sofrom of the ordinance mustdeprivation resulting application

making anythe owner from reason-great effectively preventas to
able use of the land.” Id.

a that a toIn the of variance allowedoverturning grant landowner
marina a boatnonconforming storagehis withexpand pre-existing

fact that the Marina hadwe stated: “The uncontrovertedbuilding,
entity priora viable commercial for several yearsbeen asoperating

hardshipis conclusive evidence that aapplicationto the variance
Hebron, N.H.Rocks Land Trust v. Town 136Greydoes not exist.” of

(1992).1048, cases,239, 243, As in other we614 A.2d 1050
land, plightof the not the of theuniquenessthatemphasized “[t]he

(quotation anda exists.” Id.hardshipdetermines whetherow;ner,
omitted).citation

Rocks,in Horton was critical of ourDissenting Grey Justice
similarityof He discussed the be-hardship.restrictive definition

id. attaking” approach.definition and a “substantial Seetween our
247, (Horton, J., dissenting). approach,A.2d at 1052 Under this614

very difficult to obtain unless evidence establishesvariances are
any way.his or inpropertythat the owner cannot use herproperty

(Horton, J., “rejects anyThis claim ofdissenting). approachSee id.
fit, Id.as one sees no matter how unobtrusive.”right propertyto use

(Horton, J., dissenting).
numbers have beengranted,variances have been theirThough

few, our reiterated and restrictiveundoubtedly bydiminished
See,unnecessary hardship. e.g.,constitutes andefinition of what

478-79,Husnander, at 660 A.2d 477 at 478-79.139 N.H.
is inconsistent with our earlierapproachOur current restrictive

BoardZoningof In Fortuna v.unnecessary hardship.articulations
Manchester, adealership granteda car wasAdjustment ofof

aby adding garageits use withinexpand nonconformingvariance to
BoardZoningan district. See Fortuna v.apartment zoning of

(1948).Manchester, 211, 212, 133,60 A.2d 134 The record95 N.H.
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traffic,that would notestablished this addition would reduce but
212-13,diminish the value of the See id. atsurrounding properties.

hardship60 A.2d at 135. We found existed because theunnecessary
dealership’s right propertyordinance interfered with the to use its

injureit fit orpublic privateas saw and that its use did not the
213-14,of id. at 135.rights others. See at 60 A.2d

Also, our the notion thatapproachrestrictive is inconsistent with
must the ofzoning ordinances be consistent with character the

Nashua,they In v.neighborhoods regulate. Belanger City theof
of azoning adjustmentboard denied land owner a variance to

aexpand nonconforming commercial use from one room of her house
Nashua, 389,v. 121Belanger Cityto the whole house. See N.H.of

(1981).A.2d surrounding changed430 166 The area had substan-
tially since it was zoned for id.single family residential use. See at
393, municipalities430 A.2d at 169. that must coordi-Emphasizing

tozoningnate their ordinances reflect the current character of their
neighborhoods, we the trial theupheld vacatingcourt’s order
board’s decision. See id.

Finally, approachour restrictive is inconsistent with our consti-
analysis concerning zoning safeguardtutional laws. To the consti-

landowners,rightstutional of that zoningwe insist ordinances
reasonable,“must be not and must restarbitrary, upon groundsome

of difference ahaving objectfair and substantial relation to the of
Brooks, 64, 69,the regulation.” Town v. 126 N.H. 489of Chesterfield

(1985)600, omitted).(quotationA.2d 604
Inevitably and anecessarily zoningthere is tension between

property rights,ordinances and as courts balance rightthe of
citizens to the enjoyment private property rightof with the of

to restrictmunicipalities property balancing process,use. In this
constitutional mustproperty rights respected protectedbe and from

zoningunreasonable restrictions. HampshireThe New Constitution
guarantees to all topersons right acquire, possess, protectthe and

I, 2,N.H.property. pt.See Const. arts. 12. These guarantees limit
all grants powerof to the State that deprive individuals of the
reasonable use of their land.

We believe our unnecessary hardshipdefinition of has become
too restrictive in oflight protections bythe constitutional itwhich

tempered. therefore,must be In of protections,consideration these
todaywe from thedepart approachrestrictive that has defined

unnecessary and anhardship adopt approach more ofconsiderate
Henceforth,the right enjoyconstitutional to property. applicants

(1)for may unnecessarya variance establish hardship by proof that:
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interferes withpropertyto theiras applieda restrictionzoning
settingtheconsidering uniqueproperty,use of thetheir reasonable

(2)environment; no fair and substantialin itspropertyof the
zoningof thepurposesthe generalbetweenrelationship exists
(3)and theon the property;restrictionspecificand theordinance

of others.rightsinjure privatethe orpublicwould notvariance
law, of oursettled becauseappliedtrial court properlytheWhile

thiswe remandhardship,ofexistingfrom the definitiondeparture
canSimplexto whethercourt determinesuperiorcase to the

standard.under this newunnecessary hardshipestablish

itsrejectingcourt erred inthat the trialarguesalsoSimplex
did not raise this issueSimplexestoppel.of Becausemunicipalclaim

to theof this court addor obtain leaveappealin its notice of
and we will notestoppelthe issue ofhas waivedSimplexquestion,

Sup. Peterson,16(3)(b); also v. 135R. see Stateit. Ct.consider See
(1992).749,713, 714-15, 750-51609 A.2dN.H.

zoningof thethat the enforcementFinally, Simplex argues
againstbecause the restrictionunconstitutionalordinance was

Woodburyto otherequally appliedwas notdevelopmentcommercial
onlygroundson constitutionaldecide caseslandowners. WeAvenue

345,Fitzwilliam, 339, 702142v. N.H.necessary. See Olsonwhen
(1997). on otherand remand318, Because we reverse322A.2d

of constitu­Simplex’sthe meritsdecline to addressgrounds, we
id.tional claims. See

and remanded.Reversed

finalto theTHAYER, J., resigned priorbutargumentsat for oral
DALIANIS, JJ., concurred;C.J., andvote; BROCK, and BRODERICK

490:3, con-retired, under RSAHORTON, J., assignedspecially
DALIANIS, JJ., byin final votetook thecurred; partandNADEAU

of parties.consent the


