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(Charles Putnam,T.attorney generalT.Philip McLaughlin,
orally),and for theon the briefattorney general,senior assistant

State.

(Paul on theOffices, TwomeyLaw ofTwomey & Sisti Chichester
orally),and for the defendant.brief

BRODERICK, defendant, Farrell, certified as anThe Jason wasJ.
424,sixteen, Farrell, 142 N.H. A.2d 809see In re 702ageadult at

murder,(1997), degreeon count of secondtried and convicted one
years in the Newtwenty-two forty-fourtoand sentenced to

I(b) (1996).630:1-b, heappeal,RSA OnPrison. SeeHampshire State
J.) (1)(Smukler, denyingthe erred in:that Courtargues Superior

(2)police; denyingto themotion to statements he madesuppresshis
allowingof and transferacceptancemotion to vacate certificationhis

(3)adult; bad actsadmitting priorevidence ofhim to be tried as an
New Rule ofanalysis by Hampshiretheconducting requiredwithout

(4) to the404(b); refusing expertto allow his disassembleEvidence
(6)(5)trial; his to andrefusing request repoll jury;at thehandgun

toencourage jury exper­the to the conductpermitting prosecutor
alsoduringthe deliberations. The defendanthandguniments with
withto find that he actedthat there was insufficient evidenceargues

the human life. reverse andto value of Weextreme indifference
remand.

1996, friend,his aFebruary 19, neighbor,the andOn defendant
in shoot a that thehandgunto a vacant lot Concord towent

dayshad from his On theirtaken home several earlier.defendant
victim, joinedapartment, theyto met the whowalk back the friend’s

at loaded twoapartment,them. Once the the defendant’s friend
“messingand he the defendanthandgun, beganbullets into the and

jokea onplaywith defendant decided toapparentlyaround” it. The
toin an to scare him. He asked his friend to countthe victim effort

feetapproximatelyhe the twoyell “bang” gunten and while held
victim, saying,shootfrom victim’s face. He threatened to thethe

you.” replied, pointto a in The victim “Don’tgoing cap“I’m bust
gun safetythe andat me.” defendant took offallegedlythat The

range.at asked hisit at the victim’s face close Hepointedagain
ten, concluded, guncount thefriend to count to but before the

victim, there-wounding shortlywho dieddischarged, critically the
after.

the he wasshooting,arrived at the scene ofWhen Officer Thomas
juvenilestayto the defendant. He testified that thewithordered

said, mean it.” Thomas“I didn’t to doshaking repeatedlywas and
of hissayto until he was advisedanythingtold him notpromptly
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Thomasrights. then drove the defendant to the policeConcord
there,station. Once Thomas took the defendant to library,the let

table, handcuffs,him sit at a removed his and sat across from him.
later,About thirty minutes Detective Gagnon began interrogating

the defendant. Gagnon explained the rightsdefendant’s Miranda
and him agave copy simplifiedof the Miranda form used for
juveniles. He then read each paragraph aloud and solicited the
defendant’s understanding. He specifically told the defendant that
he might chargedbe as an repeatedlyadult and advised him that he
had a right to remain silent. Although the defendant exhibited some

counsel,confusion about his right statement,to he agreed giveto a
and he signed the waiver ofportion Gagnonthe Miranda form. then
interrogated him about the details of the shooting.

At point, Gagnonone left the room and discussed the defendant’s
officers,statement with other investigating including Officer Cross.

Cross, who had friend,interviewed the defendant’s believed there
were inconsistencies between the two stories. Gagnon took Cross to

librarythe so Cross could interrogate the defendant. Cross’ inter-
rogation was confrontational and accusatory.

father,The defendant’s Farrell,William who lived with the
defendant, home, outside,was but at the time of the shooting. When
informed of the shooting by a neighbor, he immediately approached
two policeuniformed officers and inquired about his son’s where-

Theyabouts. himtold that his son downtown,had been taken but
furnished no further details. station,Farrell proceeded to the police
identified ashimself the defendant’s father to person“the at the
■window”and asked to see his son. Approximately later,ten minutes

repeatedhe request.his No him, however,officer approached for
fifteen to twenty minutes. While it is exactlyunclear when Farrell
arrived at the station and requested son,to see his it is clear that at

pointsome his son was interrogated while Farrell waited at the
station to consult with him.

At no time during custodythe and ofinterrogation the defendant
did the police make any affirmative effort to identify notifyand his
parents or any other interested adult with whom the maydefendant

Further,have wished to consult. the defendant was never thattold
his father was at the station requesting to consult with him. At the
conclusion juvenile’sof the interrogation, Gagnon located the
defendant’s father and himled to a room theywhere discussed what

occurred,had including the fact that the victim had died. Finally, the
father was taken to librarythe where his son was waiting. He then
informed his son that the victim had expired.



736

I

trial,'the to his tosuppressPrior moved statementsto defendant
a knowing,theythat were obtained withoutpolice arguingthe
Specifically,hisintelligent, voluntary rights.and waiver of Miranda

provethe failed to that he waived hisarguedhe that State
Benoit, 6,N.H.rights conformityin with State v. 126constitutional

(1985). thatRuling appropriately490 A.2d 295 the defendant was
rights languagehis in and “wascomprehensibleofinformed

rational, of theemotionally importand understood thecomposed,
involved,” the trial court denied his motion.rightssituation and the

that his ob-arguesOn the statements wereappeal, defendant
Partagainstin of self-incrimination underrighttained violation his

I, the andHampshirethe and FifthArticle 15 of New Constitution
Specifically,to the United States Constitution.Sixth Amendments

(1) identify notifyalleges parentsthat: to and hispolice-failedhe the
(2)(1986); fullyRSA he notimmediately required byas 594:15 did

thus,and, notrights knowinglyhis could and intelli-understand
them;. (3) him that apolicethe to informgently waive failed

(4)adult;that he tried an and hispresumption existed would be as
interrogation effectivelymade Cross’ termi-duringdeclarations

to a newrequired policenated his interview and the secure Miranda'
waiver.

noprovides greater protec­the Federal ConstitutionBecause
Constitution, onlythe we addresstion to the defendant than State

and look tothe defendant’s claims under the State Constitution
Ball, 226,only. v. 124guidancefederal for See State N.H.cases

(1983).231-33, 347, HampshireThe New Constitu­471 A.2d 351-52
. . to orsubject shall be . accuseprovides compelledtion that “[n]o

I,N.H. 15.against pt.furnish himself.” Const. art.evidence
the that a defendant wouldAccordingly, presumptionto overcome

the State mustnormally protection,not forfeit this constitutional
a knowingly,a that defendantprove beyond reasonable doubt

Gravel,right.this State v.intelligently, voluntarilyand waived See
(1991).678,172, 178, not aA.2d 681 will reverse135 N.H. 601 We

of thethis issue “unless the manifestfinding -weighttrial court’s on
State,to the is toevidence, lightin the most favorablewhen viewed

177, 5,175, 7N.H. 651 A.2dcontrary.” v. Gagnon,the State 139
(1994) omitted).(quotation

Benoit, juvenilesof to•In we addressed the understandcapacity
arerights, special proceduresand thatconcludingwaive their

18-19,Benoit, N.H. A.2d at126 at 490protectneeded to them. See
however, anthatadopt requirement,303-04. declined to aWe
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interested adult present everybe at custodial ininterrogation order
effective, 16-17,for a to 302-03,waiver be see id. at 490 A.2d at and

agreed with the United SupremeStates Court that the “totality-of-
approachthe-circumstances is adequate to determine whether there

C., (1979).707,has been a waiver.” Fare v. Michael 442 U.S. 725 We
adopted a comprehensive, fifteen-factor test for trial courts to use in
evaluating juvenile’sa purported waiver:

(1) (2)chronologicalthe age juvenile;of the apparentthe
(3)agemental of the juvenile; the educational level of the

(4)juvenile; (5)juvenile’s condition;physicalthe juve-the
previousnile’s dealings with the orpolice appear-court
(6)ances; (7)the extent of explanationthe of rights; the

(8)language of warningsthe given; the methods of inter-
(9) (10)rogation; lengththe of interrogation; the oflength

juvenile (11)time the in custody;was juvenilewhether the
(12)incommunicado;was held juvenilewhether the was

afforded (13)the toopportunity adult;consult with an the
juvenile’s understanding (14)of the offense charged;

juvenilewhether the was possiblewarned of transfer to
court; (15)adult and juvenilewhether the later repudiated

the statement.

Benoit, 15,126 N.H. at 490 A.2d at 302. To waiver,find a valid the
trial court must be persuaded aby sufficient number of favorable
findings juvenilethat a relinquished his right against self-incrimi-
nation in an intelligent, knowing, and voluntary manner. See id. at
19, 490 A.2d at 304.

A juvenile cannot be deemed to have knowingly waived his rights
under any circumstances unless he is ofadvised the possibility of
prosecution as an adult and rightsthe to be waived must be
explained in a simplified fashion. See id. Our conclusions in Benoit
were inreached the context of the existing statutory mandate that

cases,in juvenileall criminal,or the law requires thethat
inofficer ofcharge policea station to which an arrested

person is brought “shall immediately secure” from the
arrestee the relative,name of a parent, near orfriend
attorney with whom personthe may desire to consult “and
immediately notify” such person.

594:15).Id. (quoting RSA The defendant asserts that the required
notice was not given and that his Miranda waiver should be deemed
invalid as a matter of law.
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RSA are intendedrequirements clearlyof 594:15proceduralThe
and violation of the statute constitutesfor the benefit of the arrestee

(1986). juvenile,caseRSA 594:17 In the of aa misdemeanor. See
may the detained childpreventfailure to with the statutecomply

from orparentvalued and counsel afrom assistancereceiving
adult),relative, friend, orattorney (parentnear or otherguardian,

Notifying juvenile’sanormally guidance.whom he looks forto
purpose,or must understood to have someparent other adult be

a maturejuvenile seekingto facilitate arid aid a in outnamely,
Itwish consult. this notionjuvenile maywith whom a to isperson

expressly referencingin Benoit whensoughtthat we to underscore
19,Benoit, atat 490 A.2d 304. Unfortu­594:15. 126 N.H.RSA See

is notthis that the statutethe facts of case demonstratenately,
and, therefore, juvenile may always givena not bealways followed

or adult.parentcontact and confer with a otheropportunityan to
juvenilea athat violation of the statute renderssayWhile we cannot

contends, it isasinvalid as a matter of law the defendantwaiver
to thatneeded ensuresafeguardsthat additional areapparent

withnotifyare to and consultjuveniles every opportunityafforded
rights.to their Mirandawaivingor other adultparent priortheir

juvenilesin a to inposition helpParents other adults areor
them,in andrights, acting intelligently waivingtheirunderstanding

in the of police interrogation.faceremainingotherwise level-headed
Colorado, 49, (1962); v.see also StateGallegos v. 370 U.S. 54See

2000).(N.J. thePresha, 1108, 1119 In an effort to preserve748 A.2d
holdjuveniles,afforded wespecial protectionofrequisite measure

followed, of an opportunityRSA is not the absencethat when 594:15
weightbe whengiven greaterconsult with an adult shallto

juvenileasurroundingofassessing totalitythe the circumstances
15,Benoit, 490 at 302.126 N.H. at A.2dwaiver. See

412, (1986),Burbine, 422-28 the UnitedIn Moran v 475 U.S.
havean asuspectheld that adult does notSupreme CourtStates

attorney isbyto that anfyHranda policeunder be advisedright
cited forwidelyto Burbine has beenattempting reach him. While

in need be advisedsuspect custodythat an adult notthe proposition
reached, arewe have never wepresent,his is an issueattorneythat

andinvolving juvenile suspectscasesunwilling to Burbine toapply
is to that anthingone holdlegal guardians.orparents .“Ittheir

roomin anotherattorney’s presenceof anadult need not be-advised
law, thatdeclare, a ofis a to as matterthing. . . far different[i]t

in an[parent]be informed that his awaits. . . child need nota
(Md. 1986).270,F., 274 App.In re Lucas 510 A.2dadjoining room.”
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totality“all have appliedWe note that courts that of the[the
in deliberatelyto a which a wasparentstandard casecircumstances]

suppressedexcluded with his haveconsulting child] the[from
(citations omitted)Presha, (Stein, J.,confession.” 748 A.2d at 1119

hold that aconcurring). Accordingly, parentwe also when or
at a or site ofguardian policearrives station other custodial

(1)inrequests custody, policedetention and to see a child the must:
(2)juvenile; himimmediately notifythe thatinterrogatingcease his

(3)station;or isparent guardian present at the and immediately
allow or guardianthe into the room.parent interrogation

case,In policethis the failed to with thecomply notice
requirement RSA 594:15. expressof We no whether thisopinion
failure the inalone scale favor of the defendant under atips totality

Here,of the analysis.circumstances the defendant’s father fortu­
itously custodyhis son in proceededdiscovered was and to the police

son,station. he was at the requestingWhile station to see his the
police did not cease the or inform the defendantinterrogation that

Further, theyhis father to him.wanted consult with made no effort
to allow the defendant’s into the roominterrogationfather imme­
diately. sum, effectivelyIn the police sequestered the defendant

statements,while his and left his inobtaining waitingfather the
wings. Such isconduct inconsistent with the requiredincreased care

juvenilewhen a is interrogated,detained and and renders the
defendant’s Miranda onwaiver invalid. remandAccordingly, for
retrial challengedthe to the policestatements should be sup­
pressed.

A certain amount of isspeculation inherent in assessing the
oftotality the asurrounding juvenile’scircumstances statements.

Thus, Benoit,as inwas true our notholdings today put“will an end
to controversies a ofsurrounding juvenile’s waiver constitutional

19,rights.” Benoit, 126 N.H. at 490 A.2d at 304. Courts have
however,recognized, videotapingthat interrogationcustodial may

lessen the speculation, coercion,inherent avoid ofunwanted claims
and generally assist all parties assessingin what transpired during

(Ill.the interrogation. G.O., 1003,See In re 727 2000);N.E.2d 1014
(Mass.903,v. Fryar, 1993);Commonwealth 610 N.E.2d 909-10 n.8

James, 1012, (Utah 1993);State v. 858 P.2d 1017-18 App. State v.
Buzzell, (Me.1016, 1992); Schlam,617 A.2d 1018 see also Police
Interrogation Children Whyand State Constitutions: Not Vid­of

(1995).eotape Generation?,the MTV 26 TOL.L.U. REV.901 In light
of the that,benefits associated videotaping,with we suggest to the
extent possible, interrogation juvenilescustodial of be videotaped.
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II

third,second, argu­and fourthWe also address the defendant’s
maythey likelyments as errors that arise on remand. Seeinvolve

(1996).Frost, 493, 498, 1172, 1176v. 141 686 A.2d turnState N.H. We
initially argumentthe second that the trial courtto defendant’s

his to vacate his as anerred when it denied motion certification
that the toargues prosecution’sadult. he failureSpecifically,

priorits to hislaboratory handgun expertdisclose the notes of
right processviolated his to due under thehearingcertification

him toby denying access materialState and Federal Constitutions
(1963);v. 83 State v.Brady Maryland,evidence. See 373 U.S.

(1995). that,Laurie, 325, The State counters139 N.H. 653 A.2d 549
nothearing, juvenilein the of a a defendant iscontext certification

rather is to discoverdiscovery, onlyentitled to full but entitled
information essential to determine whether sufficient evidence

addition,to an In the State contends thatsupportexists indictment.
notes,the which commented onrequired produceit was tonot

handgun, theyof did notabnormalities the becauseapparent
and notexculpatoryfavorable evidence were thereforeconstitute

by any dutycovered to disclose.
under the Newfirst the defendant’s assertionsWe examine

226, 231,Ball, 124 471See v. N.H.Hampshire Constitution. State
(1983). I, of347, Because Part Article 15 the NewA.2d 350

protectiveat as of the due processis leastHampshire Constitution
Constitution, onlyaddressof the as the Federal werights accused

and look to federal cases forhis claims under the State Constitution
233, A.2dSee at 471 at 352.guidance only. id.

due hasalleges process rightthat hisWhen a criminal defendant
evidence,to hebyviolated the State’s failure disclose materialbeen

“favorable, exculpatory knowinglyevidence [was]must show that
Laurie, 330, atN.H. at 653 A.2dby prosecution.”withheld the 139

toshowing, provea “the burden shifts the State to552. After such
would notdoubt that the undisclosed evidencebeyond a reasonable

it isfavorable “if materialthe Id. Evidence ishave affected verdict.”
528, (citing BradyatId. at 653 A.2d 551guilt punishment.”to or to

87).373 atMaryland,v. U.S.

laboratory offinding that the notesaffirm trial court’sWe the
likelynot contain favorable evidence “whichexpertthe State’s did

inof defendantguilt punishmentor thewould be material to either
trigger pullan abnormalthis the notes indicatedAlthoughcase.”
“functionedmeasurement, expert gunconcluded that thethe State’s

Atjar-off.”tonormally firing,” was not “sensitiveduring test and
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trial, testimonyhis originalcorroborated his conclusion. He stated
that there existed “no significant mechanical malfunction with the
firearm,” “overall, addition,and that it goodwas in condition.” In he
reported that the safety set,functioned andeffectively when
prevented gunthe discharging. Significantly,from the expert also
indicated that pressuresubstantial requiredwas to discharge the

not,weapon, contends,and that it was as the defendant “capable of
being discharged safetywith the on” or “without triggerthe even
being pulled.” record,uponBased the we conclude that the notes did
not constitute favorable evidence.

Because we hold disputed favorable,that the material was not we
need not decide whether processthe due rights inarticulated
Laurie toapply juvenile certification hearings, which are properly
regarded investigatoryas rather than adjudicative proceedings.
See, L.,e.g., 678,In re Eduardo 687,136 N.H. 923,621 A.2d 930
(1993).

Ill

We next turn to the argumentdefendant’s that the trial court
in admittingerred evidence of duringhis conduct the daysfour

preceding shooting.the Specifically, the State moved to introduce
(1)evidence that the defendant: removed a ahandgun from locked

container in his 15,father’s on February 1996,room without his
(2)father’s knowledge; concealed handgunthe and it targetused for

(3)practice; displayed handgun friends,the to hisdemonstrating
(4)knowledge of handgun’sthe operation; took the ahandgun to

friends; (5)mallshopping and it todisplayed pointed handgunthe
out a window while in the company 17, 1996;of on Februaryfriends

(6)and pointed the handgun atdirectly the victim days before the
shooting.

The trial court found that the priordefendant’s conduct to the
wasshooting crimes,not evidence of “other wrongs, or acts”

with,because it was “intertwined” from,and could not separatedbe
the charged 404(b)crime. Finding HampshireNew Rule of Evidence
inapplicable, the court admitted findingthe evidence it relevant and
highly probative 401, 402,under Rules and 403. On appeal, the
defendant contends that the trial court erred in finding New
Hampshire 404(b)ofRule Evidence inapplicable to disputedthe
evidence.

Absent a showing that the trial court’s decision was “clearly
untenable or to prejudice case,”unreasonable the of [one’s] we will
not disturb a trial court’s determination regarding the admissibility
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402, 771, 774397, A.2dN.H. 640v. 138Stayman,evidence. Stateof
omitted). case, that the(1994) disputedIn this we find(quotation

“other which wasof acts”extrinsic evidenceconstitutedevidence
404(b). the trial courtregard,In thisanalysis Ruleto undersubject

disputedthe evidenceShouldfinding inapplicable.the Ruleinerred
remand, shouldthe trial courtprosecution uponthebybe offered

404(b).to Ruleaccordingadmissibilityitsanalyze

IV

internalthat to demonstrate thefurther contendsThe defendant
permittedshould have beenexperthishandgun,themechanisms'of

to thedenying opportunityIn thisit at trial.to disassemble
an adequatehedefendant, that would “havetrial court reasonedthe

handgun dischargedthecase [thatto makeopportunity [his]
photo-. . .testimony. . . . charts and. .accidentally] through

that,arguesthe defendantappeal,the Onby experts.”graphs
sufficiently tonot clearflawed andwerephotographsbecause the

the internalhandgun’stodamageto see thejurythepermit
his defense in violation ofmechanisms, ruling prejudicedthe court’s

I, Constitution.Hampshire15 of the NewPart Article
I,under Part Articleprocessa of due“In order to show violation

was15, precludedthat the he[evidence]must showa defendant
and favorable to hisbeen materialwould haveintroducingfrom

v.of other evidence.” Statemerelynot cumulativewaysindefense
(1999)294, 301, 1270, 1276 (quotation726 A.2dGraf, 143 N.H.

omitted). as evidence ofis defined additionalevidence“Cumulative
8, 12,Davis, 718v. 143 N.H.same Statepoint.”the same kind to the

omitted).(1999)1202, (quotation1204A.2d
handgun’sthat theexpert lengthtestified atThe defendant’s

which the hand-compromisedalteredhad beenhammer and sear
addition, photo-multiplehe producedInmechanism.gun’s safety

that he whilehammer and sear tookhandgun’sof thegraphs
“good” handgunofit, photographsas well as severaldisassembling

of theMoreover, different illustrationstwohe sketchedparts.
mechanism,safetyhandgun’stheobserved withinexisting flaws he

forfunctioning safety mechanisma properlyofand one illustration
on that hisappealarguesthe defendantAlthoughcomparison.

clear to demon-sufficientlywere nothandgun photographsexpert’s
onlyjury, expertthe defendant’sto thestrate the identified flaws

photograph.of onequalityupon poorremarked the

us, the demonstrativesolely upon the record beforeBased
merelywasby the defendantsought to be admittedevidence
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duplicative of evidence alreadyother before the trialjury and the
properly Graf, 301,court excluded it. See at143 N.H. 726 A.2d at

1276.

Reversed and remanded.

BROCK,C.J., concurred; HORTON,J., retired, specially assigned
490:3,under RSA concurred.

Compensation Appeals Board
No. 98-510

Appeal Companyof CNA Insurance

(New Board)Hampshire Compensation Appeals
29,January 2001

Wadleigh, Peters, P.L.L.C., (Michael&Starr of Manchester R.
Mortimer on the brief and orally), for petitioner,the CNA Insurance
Company.

Hollis, (JamesSulloway P.L.L.C.,& of Concord E. Owers and
Carolyn A. brief,Koegler on the and Mr. orally),Owers for
respondent Hanover Insurance Company.

Fraizer, Bolton, Stevens, (PatriciaMurphy & of Manchester C.
brief),Fraizer on the for respondent Hartford Insurance Company.

Moquin Manchester,& ofDaley, claimant,for the filed no brief.

DALIANIS, J. The petitioner, (CNA),CNA Insurance Company
appeals a decision of the New Hampshire Compensation Appeals

(board)Board finding claimant’s,it liable for the Bethune’s,Brian
cumulative trauma disability claim. We vacate and remand.

We recite the facts as found orby the board as presented in the
record. Bethune 1987,lowdeveloped back inpain after approxi-


