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by thedenyingdiscretioncase, not abuse itstrial court didthe
for a new trial.defendant’s motion

case, athat there isrecognizein this wepresentAlthough not
jurythe withprovidesthe trial courtfor whenpotential prejudice
notifyingwithoutduring deliberationsnon-evidentiary materials

theybefore sendto advise counseljudgestrialcounsel. cautionWe
deliberations thatjuryassist withjuryinto the room to theanything

Gould,State v.with counsel.previouslynot discussedhas been Cf.
(1999) (before excused,is all communica-415, juryN.H. 418-19144

record).on thejuryand should occurthe trial courttions between
but not briefedappealin the notice ofissues raisedAny remaining

(1998).648, 652Mountjoy,v. 142 N.H.See Stateare deemed waived.

Affirmed.

to finalTHAYER, resigned prior theJ., argumentfor oral butsat
J., retired,J., concurred; HORTON,BRODERICK, speciallyvote;

490:8, concurred.assigned under RSA
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Salomon, Bernard, (CraigRandlett & N. onHamptonof Salomon
fororally), plaintiff.the brief and the

McEachern, (JohnP.A., of Portsmouth H.Shaines & McEachern
brief, orally),and onLong LongJean M. the and Ms. for the

defendant.

BRODERICK, defendant,J. The Town Hampton Planningof Board
board),(planning appeals bya the Superiordecision Court

J.)(Abramson, reversing jurisdictionits decision not to overaccept
the plaintiff’s application remandingsubdivision and the case for
further consideration. We affirm.

the as found by superiorWe recite facts the court or as supported
Rallis,by the The anplaintiff, Gregoryrecord. owns approximately

ineight-acre lot the Town of thatHampton he wishes to subdivide
1997,into multiple buildingresidential lots. As Marchearly as he

explored optionssubdivision with planning Septemberthe board. On
9, 1997, he with the of thechairperson planningmet board and the
town’s circuit toplannerrider a draft of his Bothapplication.review
the circuit rider planner chairpersonand the testified that the
application essentiallywas complete ready public hearingand for as

9, did, however,of September plaintiff1997. completeThe items
as incomplete bynoted plannerthe circuit rider chairperson,and

and applicationsubmitted the and requisite fee to the planning
16,onboard September 1997.

applicationThe proposed a six-lot It includedsubdivision. a road
which inabutted two lots an adjoining subdivision that had frontage
on an existing therefore,road. The proposed design, created two

lots, i.e.,“double-fronted” bylots abutted roads at the front and
rear property lines. A public hearing on the application was

1,scheduled for October 1997.
4, 1997,SeptemberOn planning postedthe board of publicnotice a

forhearing a proposed VI-A,amendment to sections II and 1 of the
town regulations.subdivision planningThe board subsequently
published the insame notice The Hampton Union onnewspaper
September 5, 1997. The prohibitedamendment subdivision roads
that created Atdouble-fronted lots. the onpublic hearing Septem-

17, 1997,ber the planning board voted to approve the amendment. It
did amendment, however,not thecertify 1, 1997,until October and
did not file the required certification with the town clerk until

2,October 1997.
1,At the October 1997 hearing, the planning board voted not to

jurisdictionaccept of plaintiff’sthe applicationsubdivision because
(1)it: did not include requestswritten waiver for the double-fronted
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(2)location; designtoo issuespresented manyroad andlots and
at a laterand submittedreconfiguredultimately“which could be
forplaintiff’s request recon-board denied theplanningdate.” The

to court. RSA 677:15superiorthe Seeappealedand hesideration
(1996). that planninga trial court ruled theFollowing hearing, the

a oferroneous as matteraccept jurisdictionto wasboard’s refusal
for furtherto the boardplanningThe remanded the caselaw. court

consideration.
acceptit toargues refusedproperlyboardappeal, planningOn the

(1) notapplicationthe didapplication because:jurisdiction over the
amendment; (2) plaintiff’slot thedouble-frontedwith thecomply

1, hearing;the 1997 publicas of Octoberapplication incompletewas
(3) hearingof the werenight publicthethe waivers filedand

trialthat the court erredarguesThe board alsountimely. planning
the double-filing and certification ofscrutinizingin thestrictly

fronted lot amendment.
thecertiorari, superior maythe court reviewof“Upon granta

reverse, affirm, modifyor thatmaya board andplanningdecision of
isor theis an error of law when decisiontheredecision where

Windham, N.H.Town 136Deer Assocs. v.Leapunreasonable.” of
(citations omitted); 677:15,(1992) (Supp.see also RSA V555, 557

it2000). court’s unlesssuperiornot overturn the decisionwill“We
Leaplegallyor erroneous.” Deerby the evidenceis unsupported

Assocs., 557.136 N.H. at

I

juris-declinedproperlythat itarguesboard firstplanningThe
forcontained plansbecause itapplicationplaintiff’sdiction over the

lot amendmentdouble-frontedlots in violation of thedouble-fronted
theasserts thatThe boardregulations. planningto the subdivision

5,4, 1997,September Septemberon oreffectiveamendment became
676:12, I, V1997, notice. See RSApublishedof the firstthe date

(1996). disagree.We

be675:6, . . . . shallthat . amendment.“[n]oIII statesRSA
byitof are certifiedcopiesand effect untillegal anyor have force

. town clerk.” It. with the . .a of the board . . and filedmajority
notthe werefilingand of amendmentundisputedis that certification

2, on thehearing plaintiff’s1997. Theuntil Octobercompleted
1, Thus, the boardplanningon 1997.occurred Octoberapplication

plaintiff’s applica­thejurisdictionto decline overwas not entitled
with the amendment.complytion for tofailing

became effectiveits that the amendmentargumentIn ofsupport
notice, RSAplanning uponthe board reliespublishedupon first
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676:12, I, V This reliance is amisplaced. There is distinction
planning taking jurisdictionbetween a board an application,over

here,which is at issue and formal consideration of an application
accepting jurisdiction.after

676:12, in pertinent part,RSA states: “No proposed subdivi­
[regulation]sion or amendment thereto shall affect a plat or

application formally accepted by the planning longboard ... so as
platsaid or application acceptedwas toprior legalthe first notice of
change 676:12,said or amendment.” RSA purposeV The of the

statute is to protect applications from regulatory amendments
passed while the isapplication under formal consideration. See Rail

Belmont, (1993).v. Town 172,N.H.138 173of
case,In this the plaintiff’s subdivision application notwas

accepted by the planning board before the first published notice of
proposedthe amendment. Accordingly, while his application may not

protectedbe from amendment, 676:12,the RSA V cannot be relied
upon by the planning board to deny jurisdiction plaintiff’sover the
application.

II

The planning board arguesnext that it properly juris-declined
diction because the plaintiff’s application was incomplete. We
disagree. Before beginning formal consideration of an application,
the planning board must determine whether the application is
“sufficient to jurisdictioninvoke to approval.” 676:4,obtain RSA
1(b) 2000).(Supp. The applicant submitmust a completed applica-
tion and pay a fee. REGULATIONS,See SUBDIVISION TOWN OF

HampshireHampton, 111(B)(1), (C)(2)§New 6,(September
1995) 1997).(superseded 17,December A completed application
“means a final platsubdivision and application form submitted with
all other information and Board,materials required by the to enable
it to make an informed §decision.” Id. II. Section ofIV the town’s

regulationssubdivision details the information and materials that
must be inincluded an application.

Here, the record indicates that both the circuit plannerrider
and the board’s chairperson plaintiff’sconsidered the application
sufficiently “complete” 9,on September 1997. The record also shows
that the plaintiff’s application included detailed subdivision plans
and the other items required by Thus,the subdivision regulations.
it sufficientlywas forcomplete the board to jurisdictionexercise
over it. See id. That plaintiffthe offered to redesignrevise or his
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concerns, asubmittingaftersatisfy planningvarious boardplans to
“incomplete”did hisapplication, applicationnot rendercompleted

111(C)(6) (conditionalSee, §id.e.g.,jurisdictional purposes.for
676:4,1(i)modification);subject see also RSAplansover toapproval

(board(1996) and thatrequiremay conditionally approve plans
during plan).be consideration ofmodification made

Ill

mootrenderedremaining argumentsdefendant’s are eitherThe
furtheror merit and warrant noby today,our lackholdings

(1993).321,v. 137 N.H. 322Vogel Vogel,Seediscussion.

Affirmed.

C.J., concurred; HORTON,J., retired,BROCK, specially assigned
490:3, concurred.under RSA
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