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BROCK, defendant, Rattee,The appealsC.J. Steven and the
Rattee,plaintiff, Debra the terms of their divorcecross-appeals

(Nancy Geiger,decree by Esq.)recommended the Master J. and
J.).(McGuire,by Superiorthe Court affirm inapproved part,We

part,reverse in and remand.
parties marriage,The married in 1974. the theThroughout

(thefor Company,defendant worked Fire Protection Inc.Capitol
company), a business founded his father in isby 1963. He the
company’s president and owns 49.6% of its stock. His mother owns
the controlling interest of 50.4%. The defendant has earned income

$577,800ranging $255,636from a ofhigh in 1990 to a low of in 1996.
plaintiffThe atstayed during marriagehome the with parties’the

children, 1975, 1978,three born in and 1982.
parties 1994,The inseparated plaintiffOctober and the filed a

1995,libel May Julyfor divorce in 1995. In the parties intoentered
temporarya stipulation, pursuant to which the defendant agreed to

$1,531ofpay supportchild per week for the two minor children.
This amount Hampshirewas consistent with New supportchild

(1992 2000).guidelines. See ch. Supp.RSA 458-C &
The laterdefendant moved for temporary hearinga further on

child on thesupport ground that the child emancipated.middle was
In response, the plaintiff paymentfiled a motion for of alimony. In

1997, J.)Superior (Manias,March the approvedCourt the Master’s
(Nancy Geiger, Esq.)J. recommendation to reduce the defendant’s

$4,525child support obligation perto month and awarded tempo­
$3,000rary alimony of per Itmonth. calculated these awards based

on the 1996,defendant’s fromaverage annual income 1993 through
$326,098.which was The court also stated that it would consider at

the final hearing whether there adjustmentshould be an downward
in supportchild due to highthe defendant’s significantly income.

In 1997,its final 3,decree Superiordated December the Court
J.)(McGuire, approved the (Nancy Geiger,Master’s J. Esq.)

$4,525recommendation to award month in childper Forsupport.
ofpurposes determining child trialsupport, the court considered

the 1997,defendant’s income to excludingfrom 1990 highthe and
yearslow averagingand the remaining years. inThis resulted an

$369,000.annual income of The court also alimonyawarded to the
plaintiff. For ofpurposes determining alimony, the court considered
the $100,000defendant’s income to be hisbecause overincome
$100,000 alreadyhad been taken into account in valuing his interest
in company.the

On appeal, argues (1)the defendant that the trial court erred in:
(2)his income toaveraging determine his support obligations;child
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hisaccount ofchild onsupport guidelinesto from thefailing depart
(3) hisincome; “double-counting” portiona ofandsignificantly high

tocompanythe andto valueusing the same income bothbyincome
plaintiff arguesobligations. Thesupport paymenthis childcalculate

parties’the value of thereducinginthat the trial court erred
(1) athe wasin because defendantcompany: bythe 28.5%interest

andclosely corporation;a heldcompany,in theminority shareholder
for(2) $79,144 the defendant whichbyto for a debt owedaccountby

explanation.no orprovidedhe evidence
in divorce matters. Fabichtrial courts broad discretionWe afford

(1999). the trialFabich, 577, will not disturb579 Wev. 144 N.H.
supportor childsettlementrulings regarding propertycourt’s

v.or an error of law. Hillebrandabsent an abuse of discretion
(1988).520,Hillebrand, 523130 N.H.

SupportI. Child

Purposes SupportChildA. IncomeDetermination offorof
Obligation

improperlythat the trial court determinedarguesThe defendant
byobligation averagingsupportof his childpurposeshis income for

becausecontends thatyears. plaintiffThehis income over several
toitconstantly, impossibleisincome fluctuatesthe defendant’s

it.averaginghis income withoutdetermine

employcourts notclear that trial shouldOur case law is
child supportto determineyearsover a number ofincome-averaging

Rather, be deter­child shouldsupportSee id. at 526.obligations.
Thus, the trial courtof income. See id.presentmined on the basis

toyearsincome over severalthe defendant’sby averagingerred
remand, the trial courtobligation. Onsupporthis childdetermine

presenton hissupport obligationchildshould base the defendant’s
withoutnot the plaintiffthat this does leaveincome. noteWe

mayEitherchanges. partyincomethe defendant’srecourse when
“for a modifica­support by petitioningin childadjustmentseek an

any changea of circumstancesat timepaymentstion of support
(1992).526; 458:32Id. at see RSAwarrants it.”

to Signif-DueSupportB. GuidelinesDeparture Childfrom
High Incomeicantly

failingbycourt erredthat the trialalso contendsThe defendant
significantlyto hischild duesupport guidelinesto from thedepart

1(b) (1992).458-C:5, the childThe ofpurposehigh income. See RSA
in childuniformity support“toguidelines promoteissupport
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Accordingly,awards. is presumptionthere a rebuttable that the
of resulting guidelinesamount the award from the ofapplication the

is the correct amount of child v.support.” Wheaton-Dunberger
(1993) (citation omitted).Dunberger, 504,137 N.H. 508 The court

however,may adjustmentsmake in application guidelines,the of the
(1992).specialdue to circumstances. RSA 458-C:5 One such circum-

is “[significantlystance the lowhigh obligeeor income of the or
1(b).458-C:5,obligor.” RSA

remandingBecause we are this case to the atrial court for
recalculation of uponthe income which the child awardsupport was
based, we notneed address whether a deviation from the child

guidelinessupport was warranted. If the defendant should raise this
remand,issue on the trial court can it.consider

II. Property Division

requestedThe parties that the trial court make an equal division
of property,their but disagreed about ofthe valuation various

On appeal,assets. both parties challenge certain ofaspects the trial
of parties’court’s valuation the in company.49.6% interest the We

affirm the trial court’s valuation of the company.

A. Use Income to Value the Companyof Defendant’s

itWhen valued the inparties’ interest the company, the trial court
attributed the $100,000defendant’s in ofsalary excess to the
company, thereby increasing the company’s value. The defendant
asserts that because he was awarded the parties’ interest in the
company, plaintiffthe majoritywas awarded the of the parties’ real
property. The defendant argues that the trial court erred by
effectively $100,000aassigning him salary when it valued the
company, while himassigning a much higher salary when it
calculated child support. defendant,According to the this resulted
in impermissible He not“double-counting.” does thatcontend to
remedy the “double-counting” the court should reduce his income
for child support purposes. Rather, argueshe that the court should

theremove “excess fromincome” the valuation of company.the The
defendant no authoritycites to support argument.this

forexpertsThe both parties theconsidered salaries of the
company’s officers,two the mother,defendant and his when they
valued the company. experts explainedThe that their respective
valuation methods require adjustmentswould to the underlying

officer(s)ifcalculations the company’s grantedhad been inflated
fact,In bothsalaries. experts adjusted their calculations for the

defendant’s mother’s salary. however,Only plaintiff’sthe expert,
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salary. The defendant’sdefendant’sadjustmentan for themade
anyto avoiddoing soagainstthat he had decidedexpert explained

by [theto the amount whichcounting“confusion or asdouble
salary was reduced.”defendant’s]

attributing theandexpert’s approachplaintiff’sIn theadopting
$100,000 the trialcompany,of to thein excessdefendant’s income

$100,000overthe incomefound that defendant’simplicitlycourt
Therefore,his services.compensation forexceeded reasonable

toadjustments necessaryarethatprinciplewith theconsistent
closely heldvaluingwhen a'inflated officer salariesaccount for

tosalaryattributed the defendant’s excessthe courtcorporation,
the“double-counting”to avoidcompany’s earnings. Apparentlythe

$100,000 toincome, a income theassignedcourtthe thensame
toalimony. Contrary the defendant’swhen it calculateddefendant

that the trialcontention, compeldoes not the conclusionrulingthis
it used thedefendant’s income whencourt “double-counted” the

$100,000 butsupport,to calculate childoverdefendant’s income
the of thefrom valuationto exclude this “excess income”refused

company.
statutorybygoverned separatedivision areAlimony propertyand

(1992(1992 2000);& RSA 458:19Supp.RSA 458:16-aprovisions. See
2000). However, related, beclosely mayare and& the twoSupp.

inIndeed, a must considerfactor courttogether. oneconsidered
is awarded. Seealimony propertyamount of thedetermining the

(1992 2000). contrast,IV(b) In458:19, propertytheSupp.&RSA
isstatute, company,which the court valued thetopursuantdivision

the defendant con-Assupport guidelines.to the childunrelated
RSA 458-Ccedes, chapterset out insupport guidelinesthe child

case,In thisentire income be considered.that an obligor’smandate
income” forof the defendant’s “excesstrial court’s attributionthe

incomedid not reduce thevaluing companythepurposesthe of
Therefore, it have no effect onto shouldactually the defendant.paid

calculating child supportfor of hispurposesdefendant’s incomethe
obligation.

cited, found, anyFurthermore, not nor have wethe hasdefendant
“double-counting”suggestswhich thatany jurisdictionfromcase

rule, in“double-counting” adopted somein Theoccurred this case.
of dividedbar consideration ahas been tojurisdictions, applied

Cook,v. 560calculating alimony. See Cookfor the ofpurposesasset
(Wis. 1997)246, supportrule in child(refusing apply251 toN.W.2d

context). appliedoften where an income-It to be mostappears
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asset, fund,as a isproducing pensionsuch divided “in-kind” when
White,payments fall See In re 237Marriage Rptr.the due. Cal.of

(Cal. 1987) rule).764, 767 App. (refusingDist. Ct. to areapply We
that inunpersuaded adopted appliedthe rule should be and this

case.
observed,As one court has it is not necessarily “double-counting”

“to treat a topension property, entirelyas marital award it the
(withspouse offsettingearner topropertyan award of marital the

nonearner spouse) receiptand then to take the ofspouse’searner
into inpension determiningbenefits account whether there should

any alimony White,be award to either Cal. atspouse.” Rptr.237 767
omitted).(quotations it isSimilarly, not “double-count-necessarily

toing” parties’treat the the company property,share of as marital
defendant,it toaward the the to plaintiff,offset award the and then

use the income from the toasset determine the level of child
support.

Finally, find persuasivewe the Wisconsin Supreme Court’s rea-
Cook, 246,insoning 560 N.W.2d where the court that the ruleheld

against “double-counting” notdoes bar of pensionconsideration a
as propertyboth for purposes propertyof division and as inincome

calculating child 252. Insupport. Id. at so holding, the court stated:

The property division is an allocation of assets between the
parents; each spouse receives something from the divi-
sion. . . .

contrast,In the child of divorced parents nothingreceives
from the property division. A child givesordersupport the
child fair support from the non-custodial parent’s income

pensionincluding proceeds such militaryas retired pay.
Thus, a .when . . court a pensiontreats which was subject
to property asdivision income for child support purposes,
the pension is counted for the first time the parentbetween
and the child. child,As between the parent and the the
pension beingis not counted twice.

Similarly,Id. as child,thebetween defendant and his the “excess”
income the defendant receives is not being counted twice.

Accordingly, we thatconclude the trial actedcourt within its
discretion when it considered the defendant’s entire income when
calculating only $100,000child butsupport, calculatingwhen ali­
mony.
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Minority Interest in theParties’B. in theReduction Valueof
Company

determining in thethe interestfair value of defendant’sAfter the
companycompany, is athat because thecourt foundthe trial

family company defendant]“closely [the not have adoesandheld
adjustappropriatecontrolling [is] fair valueinterest, to theit...

byfigure reducing [the defendant’s] sharefair valueinto a market
by plaintiff’sby calculated theis the net discount28.5%.”28.5%

expert. appeal, plaintiff the amount of thethe does not contestOn
argues its incourt discretionthat the trial abusedreduction. She

making com-the defendant “controls” thethis reduction because
controllingpany shareholder,mother, theand he nor hisneither

disagree. fact, true,ifto Neither evensell the business. Weintends
supports abused its discretion whenthat the trial courta conclusion

expertplaintiff’sapplied own used to calculateit the discounts the
fair market value.

property,appropriate includ-division of maritaldetermine anTo
generallying closely corporation, look to thecourtsin a heldshares

(modelR. 158 formassets. CT.fair market value of the SUPER.Cf.
Affidavit);Support 460, 470N.H.Shafmaster,v. 138Shafmaster

(1994) (Thayer, dissenting); RUTKIN, ANDJ., FAMILY LAW3 A.
(2000) (“the goal§ 36.10, of valuation of theat 36-44PRACTICE

approximatesclosely corporation marketto find a thatheld is value
value”). willingprice willing buyera and ais theFair market value

“takingthrough negotiations,probably at fairwould arriveseller
fairly might brought forwardthat beinto account all considerations

bargaining.”reasonably given weight in suchsubstantialand be
(1995)Advertising 360,Co., 362139 N.H.v. Nat’lState 3M

omitted).(quotation
recognized reducing the value of stockthe need forCourts have

partyready for stock and where ais no market theboth where there
e.g.,only minority corporation. See, In reina interest theowns

(Iowa 1989);HayesMarriage Muelhaupt, 656, v.660439 N.W.2dof
1988).(Alaska nonmarketabilityHayes, 298, The756 P.2d 300

readyof market forfor fact that the lack adiscount accounts the
closely to ait a less attractive investmentheld stock makes
prospective purchaser. Gabrielson, StockWalzer & ValuationSee of

MarriageClosely Corporations Dissolution,at Timein Held the of
(1985). minority1, discount1 10 TheJ. AM. ACAD. MATRIM. Law

minorityrecognizes difficult to sell becauseinterest is morethat a
corporation.minority Seenot control thea shareholder does

supra§supra Gabrielson,RUTKIN, 36.11[3][d]; at 12-13.&Walzer



51

plaintiff arguesThe that the interestminority and
nonmarketability reductions inappropriatewere because the defen-

actively management.dant in theparticipates company’s We dis-
agree. The ownplaintiff’s expert accounted for the defendant’s
management role in hecompanythe when calculated the discounts.
He noted thatspecifically possessesthe defendant certain elements
of control the company responsibleover and is for much of the

management,company’s but nevertheless at aarrived 28.5% dis-
count that takes into account minorityboth a interest discount and

ofa lack marketability discount.
disagreealsoWe that the discounts were inappropriate because

there was no evidence that the defendant to sellplanned his
aninterest. The fact that sale theactual of defendant’s interest in

the company contemplatedwas not at the time the hearingof final
is irrelevant conceptto the of marketfair value.

Accordingly, we conclude that the trial court did not abuse its
it applieddiscretion when a 28.5% todiscount the “fair value” of the

parties’ in companyshares the to atarrive their fair market value.

C. inReduction Value the Parties’ Interest in the Companyof
to a DebtAccount for

The plaintiff argues that the trial court in reducingerred the
ofvalue the parties’ $79,144interest in company “bythe to account

for a ‘loan’ which is on the books of company],[the but which the
trial court admitted it could explain.”not disagree.We In its final
decree, the trial court stated that italthough was uncertain what the
$79,144 for,was used it would be toadded the debt the defendant

theowed company because it “was incurred inwell advance of the
parties’ separation.” We that theconclude trial court did not abuse

$79,144its discretion in adding the to the debt the defendant owed
Fabich,company.the 144See N.H. at 579.

parties’We have reviewed remainingthe arguments and find them
to be without merit warrantingand no further discussion. VogelSee

(1993).321,v. 137Vogel, N.H. 322
Any remaining issues raised in the notice of appeal but not briefed

(1998).are waived. See State v. 648,142 N.H. 652Mountjoy,

part; part;in reversed in remanded.Affirmed

THAYER, J., sat for oral argument resigned priorbut to the final
vote; BRODERICK, J., concurred; HORTON, J., retired, specially
assigned 490:3,under RSA concurred.


