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Strafford
No. 99-008

HampshireNewThe State of

v.

CarlsonCarl

15,February 2001

Jones,N.(Douglasattorney generalPhilip McLaughlin,T.
orally), for the State.on the brief andgeneral,attorneyassistant

Concord,defender, by brief andEvans, ofappellateRisa assistant
for the defendant.orally,

underMANGONES, justice, assignedJ., speciallycourtsuperior
Carlson, his conviction ofdefendant, appealsTheRSA Carl490:3.

(1996),632-A:3, unlawfullyassault, II forfelonious sexual RSA
ageunder thea who waspersonwithpenetrationin sexualengaging

(Nadeau,the CourtSuperiorthatarguesof Thesixteen. defendant
of hisJ.) door to evidenceopenedhe had theruling thatbyerred

female and byunderagedwith anothersexual encounterprior
ofprejudicial impacttheupona mistrial basedrefusing grantto

rulingthe trial court’sappealsalsoThe defendantsuch evidence.
conductuponviolation basedfor achargeable probationthat he was

find,the court failed toconviction becausethe criminalunderlying
thethe victim was underto that he knewprove,the Stateand failed

affirm.age legalof Weconsent.

I

1998,30, atOnat trial. Marchfollowing facts adducedThe were
age,victim, yearsfifteen ofwasp.m., theapproximately 11:00 who

thirteen, away groupfrom aranandgirls ages sixteenand two other
a vehiclehitchhiking,they werethey resided. Whilehome where
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occupants stopped gave girlswith several male and them a ride. The
they place stay night.said that needed a to for the The men drove
shopping plaza pay phonethem to a to use a and left them there.

later,A short while the men encountered the defendant and told
girls. defendant,him brother,about the The who was with his

go girls hope having night.decided to meet the with the of sex that
evening havingHe had told his brother earlier that that he was some

relationship problems with his fiancée.
shopping plaza girls, and,The two drove to the and met the after
girls gotconversation,some the into the car. The defendant asked

girls ages; yearsthe old,their one said she was seventeen while the
girl theyvictim and the other both said were sixteen. The defendant

questioned girls they tellingand his brother the on whether were
ages.the truth about their The victim testified that when the

challenged sixteen,defendant her said,averment that she was she
lying.”“[F]ine; “[Y]ou’renot,” said,then I’m and he The defendant

girls’testified, however, that he believed the answers about their
respective ages they “acting agebecause were real mature for their

they[and] [the] groupfor Thereafter,situation in.”were the went to
suggestion. point,a motel at the defendant’s At this it was

approximately 1:30 a.m. on March 31.
group eventuallymotel,At the the watched television and dis-

sleeping arrangements. They onlycussed decided to share the bed
point,in that,the room. The victim testified at some she and the

engaged activity, digitally penetrateddefendant in sexual and he her
engagedand in sexual intercourse. She afraid,recalled that she was
trying figure eventuallywas to out what to do and told him that she

gohad to to the bathroom. returned,She testified that when she the
defendant told continue,her that he wanted to and when she said

to,she did not want he told her that she had to continue unless one
girlsof the other would.
spoke girls,The victim with the other who instructed her to lie

sleep gotdown and next to them. The defendant then into bed next
thirteen-year-old girl began touching leg.to the and her When that

girl away got up angrilydefendant,moved from the he and
leaving. thirteen-year-oldannounced that he was The testified that

going“[F]—said,the this;defendant I’m home.” When the
defendant defense,testified in however,his own he stated that he

point[his] evening“came to senses” at this in said,the and “I’m
leaving. This dayisn’t me.” The defendant returned inlater the to
give girls public placethe telephone.a ride to a where there was a

night, police girlsThat the discovered the and returned them to the
group reportedhome, and the victim the incident to a staff member.
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sexualon two counts of feloniousThe defendant was indicted
aassault, in withengaging penetrationhim with sexualcharging

years and less than sixteenperson who was at least thirteen old
the otherdigital andyears alleged penetration,old. One indictment

events,of 31 thethe time the Marchsexual intercourse. Atalleged
a sexualhavingfor committed feloniousprobationdefendant was on

legalthe ofagea who had been underassault on different female
chargesviolationprobation probationHis initiatedconsent. officer

and arrestgoodon basis that he failed “to be of behavior remainthe
“in thefree,” unsupervisedand to refrain from beingfailed
The court consolidatedage of]of under 16.”company [thefemales

charges. jurythe criminal Thewithprobation chargesthe violation
andpenetration indictmentguilty digitalthe defendant of thefound

him The court foundof the sexual intercourse indictment.acquitted
violating probationfor the conditions ofchargeablethe defendant

and arrest free. Thebehavior remaingoodthat he maintain
viola-probationhis criminal conviction and theappealsdefendant

finding.tion

II

in that herulingthe trial court erredarguesThe defendant that
inengagedhe previouslythe door to evidence that hadopened

Heage legala female under of consent.intercourse with thesexual
in motion fordenyingasserts that the trial court erred hisalso

such evidence.prejudicialof the effect ofmistrial because

A

priorof the conductadmissibilityof the defendant’squestionThe
tofirst the State indicated its intent cross-examinewas raised when

his for feloniousrespect priorwith to convictionthe defendant
fordefendant had been convictedassault. theSpecifically,sexual
agewas thein with a female who underengaging sexual intercourse

relationshiphisuponconsent. That conviction was basedlegalof
his The courtteenage who was the mother of child.girlwith a

evidence,this that “theintroducing rulingthe fromprecluded State
felony as ofunderlyingthe evidencejury consideringrisk of the

circum-high the similarguilt extremely givenin this case [was]
alleged. . crime was committed and thisunder which . thatstances

crime was committed.”
trial, during State’sfollowing occurred thecolloquyAt the

of the defendant:cross-examination
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inQ. you happeningLet’s talk about what describe the hotel
room.

— that,actually, get your girlfriend,Now before we to
what’s her name?

A. Girlfriend?

fiancée,Q. you yet?Your or are married

A. Actually, split up.No. we

Oh,Q. you split up now?

A. Yeah.

Q. Recently?

No,A. when this It’shappened. been about seven months.

Carlson,Mr. toQ. you’re going suggest jurynot to this that
haven’tyou gotten together your girlfriend?back with

A. We’ve tried.

Q. on-again,Kind of an off-again relationship?

No,A. we tried once.

—Q. How hadlong you been with her before March of 1998
how long you together?had been

A. Two and a half years.

Q. Excuse me?

A. About and years.two a half

Q. you’veAnd agot 2-year-old child?

Yes, IA. do.

Q. youAnd fight your girlfriend,have a with or fiancée at
the time?

A. It wasn’t areally fight. It was more beingme hurt. We
had a child up goingand she ended behind backmy and
having an abortion.

Q. How old is she?

A. She’s 17.

point,At this objecteddefense counsel and arequested mistrial
State,because the testimony, bydefendant’s as elicited the revealed
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awith femalein intercoursesexualengagedhadpreviouslythat he
thethatThe State contendedconsent.legalofageunder the
byof this evidenceadmissiondoor to thetheopeneddefendant
heevening,of thethat at the endthings,otheramongtestifying,

isn’t me.”leaving.“I’m Thisgroup,to theannounced
motion, that the defendantrulingmistrialtheThe court denied

women,”having youngsex withcharacter forraised his“directly
however,It, foreclosed the State“This isn’t me.”stated:when he

with hisrelationshipthe defendant’sfurther aboutinquiringfrom
actspriorof thevalueprejudicialthat thesoformer fiancée

The defendantits effect.outweigh probativenotevidence would
instruction.limitingagiveoffer tocourt’sdeclined the

motionfiled averdict, unsuccessfullythe defendanttheFollowing
or, for aalternatively,the verdictnotwithstandingjudgmentfor a

act evidence.priorof thetrial, the admissionchallengingagainnew
the dooropenedhad notif defendantthat even thecourt ruledThe

did notbecause heevidence, not warranteda mistrial wasto such
case.circumstances of theunder theirreparable prejudicesuffer

B

openedthat the defendantrulingcourt’sthe trialfirst reviewWe
in sexualengagedpreviouslythat hetestimonythethe door to

doc-opening-the-doorfemale. Theunderagedwith anintercourse
or otherwisepreviously suppressedto usea partytrine allows

bycreatedadvantagemisleadingato counterinadmissible evidence
(1991).860, “WhenFecteau, 874183 N.H.v.opponent.the See State

misleadinga false orof fact withthe triera defendant leaves
to refutewith evidenceto counterthe is entitledimpression, State

misleadingand cure thedefendantby thecreatedimpressionthe
successfully exclud-froma defendantpreventsThis ruleadvantage.

selectivelyto the State and thenfavorableevidenceing inadmissible
withoutadvantage,for his ownthis evidenceofintroducing pieces

in its context.”properthe evidenceplacetoprosecutiontheallowing
omitted).(1996) The106,MacRae, (quotation114141 N.H.v.State

not to beand ishowever, prevent prejudice“todoctrine, designedis
Trempe,v.Stateinjection prejudice.”for ofinto a rulesubverted

omitted).(1995)95, emphasisand(quotation140 N.H. 99
gauge prejudicialto thepositionin bestcourt is theThe trial

581,Bouchard, N.H.v. 138testimony. See Stateimpact particularof
onrulingtrial court’s(1994). Therefore, not theupsetwe will584

rebuttalto prejudicialthe dooropenedwhether the defendant
Taylor,v. 139See Stateof that discretion.absent an abuseevidence
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(1994). establishing96, The bears the burden ofN.H. 100 defendant
ruling clearly totrial court’s “is untenable or unreasonablethat the

(quotationprejudice of his 140 N.H. at 98Trempe,the case.”
omitted).

testimonyargues that his did not create a mislead-The defendant
havinging impression concerning his character for sexual relations

chargesunderaged females. He contends that his denial of thewith
surrounding circum-was based not on his character but on the

support argument, points he, fact,In instances. of his he out that
with the victim ifadmitted that he would have had sexual relations

argueshis intent. He furtherother circumstances had not thwarted
testimony girlsthat his that he believed that all three were at least
years age legalold, consent,sixteen the minimum of demonstrates

that his ‘This isn’t me’ remark could not have related to his
engaging activitycharacter for in sexual with females.underaged

recognize during testimonythat his notWe the defendant did
puritan despite then-existingIndeed,claim to ahave character. his

relationship fiancée,with his defendant that went tothe testified he
girls evening hope engagingmeet the that with the of in sexual

engaging activityrelations. He admitted in sexual with the victim at
engagedroom,the hotel and testified that would inhe have sexual

intercourse but was unable to achieve an erection did notand have
makingtestified, however,access to a condom. The defendant to a

evening reasonablyremark at ofthe end the that could have been
interpreted by jury throughoutthe as a disclaimer of his behavior

night. juryis,the entire That the could have viewed the “This isn’t
me” statement as an assertion that his conduct and intentions that
night anomaly engagewere an and that he was not of a tocharacter
in those activities.

reject argumentWe the defendant’s that because he believed
girls yearsall the old,were at least sixteen his remark could not

type person engagehave anbeen assertion that he was not the of to
activity age legalin sexual with females under the of consent. There

jury that,was evidence believed,before the if demonstrated the
defendant’s indisbelief the victim’s assertion that she was sixteen.

totalitythat,We conclude in evidence,the context of the of the the
jury logically interpretedcould have the defendant’s remark to be

engagean assertion that it was not within his character to in sexual
activity girls age legalwith under the of consent. That other

interpretations may preclude applicationreasonable exist does not
opening-the-door Bouchard,of the doctrine. See 138 N.H. at 584.

Accordingly,we conclude that the defendant has failed to meet his
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clearly untenablerulingcourt’s wasthat the trialof provingburden
didcase. Because the courtof hisprejudiceto theor unreasonable

door to theopened thethe defendantrulingin thatnot err
chal-defendant’snot address thetestimony, we needchallenged

motion.post-trialon hisrulingto the court’slenge

III

in thatrulingtrial erredthat the courtarguesalsoThe defendant
failedthe courtviolation becauseprobationfor achargeablehe was

legalthe of consent.agevictim was underthat he knew theto find
mentalrequires culpableaprobationofasserts that revocationHe

aviolatedknowinglythat hestate, provethus the mustand State
aestablishingofcarry its burdenhis toprobationcondition of

violation.probation
us, it ismatter, that on the record beforeobserveAs an initial we

argumentmens rea waswhether the defendant’squestionable
We, however, not into the matterneed delvepreserved below.

fails on its merits.argumentthat thebecause we concludefurther
mustthe Stateprobation,violation ofchargea forpursuingWhen

of the evidence.” Stateaby preponderancetrustprove “misplaced
omitted).(1990)760, ellipsesandField, (quotation766v. 132 N.H.

“[Wjhether has in somegoodof behavior orhas beenthe defendant
toinquiry]... is not [anof his freedomviolated the termsway

1083,Perrin, 122 N.H.v.liability.” Staplefordcriminalestablish
(1982). burdenthat the State’scontends1089 The defendant

a condition ofknowingly violatedthat heshowingincluded a
to and theThus, required prove,wasargues,he the Stateprobation.

underfind, knew the victim wasto that herequiredtrial court was
argument.hisrejectlegalthe of consent. Weage

fault is notshowingthat a ofrecognizedpreviouslyhaveWe
the circumstancesviolation whenprobationarequired to establish

fundamentalfrustrate thechargeviolationunderlying probationthe
in firston the instance.probationdefendantplacingof thepurpose

denied,(1996),662, cert. 519Kochvi, 665-66140 N.H.See State v.
of(1996). Here, by preponderancefound atrial court833 theU.S.

probationthe conditions ofviolatedevidence that the defendantthe
wasand arrest free. The defendantbehaviorgoodthat he remain of
fora convictionpriorwithin connectionprobationonplaced

ofage legalunder theon a femaleassaultcommitting sexual
crime inliabilitya strictconsent, 632-A:3, offense isII. ThisRSA

did not knowdefense that helegalas athat an accused cannot assert
penetra-consent whenage legalofwas under thecomplainantthe
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(1979).483,Perrin, 488-89occurred. v. 119 N.H.tion See Goodrow
engagingconviction for indespiteThe record demonstrates that his

female, placedthe defendantactivity underagedsexual anwith
circumstances,in on the victim’s “ma-risky relying onlyhimself

representation age.ture” behavior to substantiate her of her We
thatsay rulingcannot that the trial court abused its discretion when

a violationby preponderancethe State established a of the evidence
good probation.of the behavior and arrest free conditions of State

(trialWoveris, 33, (1993) findingv. 138 N.H. 34 court’s that
chargeable probationdefendant for violation reviewed under abuse

standard).of discretion

Affirmed.

DALIANIS, JJ., concurred; GROFF, J.,and superiorBRODERICK
490:3,justice,court specially assigned under RSA concurred.

Grafton
No. 99-099

HampshireThe State of New

v.

Forrest Finn

15,February 2001

(ConstancePhilip Stratton,T. McLaughlin, attorney general N.
assistant onattorney general, orally),the brief and for State.the

Schuster, (ClaudeP.A.,Buttrey Wing,& of Lebanon T. onButtrey
the and orally),brief for the defendant.

NADEAU, defendant, Finn,J. The Forrest was inconvicted
J.)Superior (Fitzgerald, possessionCourt of of a controlled drug,

318-B:2, (1995), needle,see RSA I and possession hypodermicof a
(1995).see appeal, arguesRSA 318:52-e On he that the trial court

erred in todenying suppresshis motion evidence seized topursuant
an unlawful search of his motor vehicle. reverse and remand.We


