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RUTKIN, LAWFAMILY3 A.generallySeecustody order.legalthe
continuallyto(2000). a partyTo permit§ 32.10[1]PRACTICEAND

in circumstanceschangeanywithoutcustody orderlegalaattack
any child.ofintereststo the bestcontrarywould be

findandremaining argumentsthe defendant’sconsideredhaveWe
Seediscussion.no furtherwarrantingmerit andwithoutthem to be

(1993).321, 322137 N.H.Vogel,v.Vogel

Affirmed.
retired,HORTON, J.,concurred;JJ.,DAL1ANIS,andBRODERICK

assigned under RSAJ., justice, speciallyGROFF, courtsuperiorand
490:3, concurred.
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and orally), for plaintiffs.the

Smith,Upton Sanders & of (GaryConcord B. Richardson and
brief,Lauren S. Irwin on the and orally),Ms. Irwin for the

defendant.

HORTON,J., retired, specially assigned under RSA 490:3. The
Blevens,plaintiffs, Sr., sons,Kenneth E. and his Christopher J.
Blevens, Jr.,Blevens and defendant,Kenneth E. appeal, and the the

(town),Town of Bow cross-appeals, various orders of Superiorthe
(McGuire, J.),Court including the court’s order dismissing the

plaintiffs’ writ. affirm.We
This case is the most inrecent a series of cases regarding the

1977, Blevens,division of the Inplaintiffs’ Sr.,land. received
forapproval a subdivision of his property. The plat plansubdivision

set out four smaller largelots and a area of “back land.” The
property originally Blevens, Sr.,was purchased by separateas three
parcels.

1991, Blevens,In Sr., without seeking subdivision fromapproval
town,the entered into a boundary agreementline with himself to

create two new lots out of the “back land” area. conveyedHe the
resulting 15, 1991,lots to his sons. On November counsel for the
town wrote a plaintiffs that,letter to the stating in counsel’s
opinion, boundarythe line agreement was without legal effect and
the conveyances violated town regulations.subdivision The letter
also plaintiffsadvised the that if they did not reconvey propertythe
“to a singlecreate lot” the town would file suit.

1992,In the town suitbrought against the plaintiffs for creating
an illegal arguedsubdivision. It that the 1977 subdivision plat
consolidated the remnants of two of the parcelshistorical in the
“back land” area into a single parcel. The superior court ruled that
the plaintiffs had created an illegal subdivision because the 1991
boundary line agreement failed to follow the historical lot lines. The
court expressly declined to rule on the lot consolidation issue raised
by the town. Both parties appealed, and summarilywe affirmed the
trial court on the merits but ordered impositionthe of statutory
fines, leaving the ofpossibility suspension of the fines to the trial
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remand, court,court’s discretion. On the trial that thenoting
lots,plaintiffs reconveyhad failed to the payordered them to

fines,statutory some of which were tosuspended, reconveyand the
lots within thirty days. plaintiffsWhen the to reconveyfailed the
lots, the court found them in contempt, imposed additional fines and
ordered reconveythem to dayswithin three or show why theycause
were not in further contempt. plaintiffs reconveyedThe the onlots
the third day.

anFollowing unsuccessful toattempt money damagescollect and
resolve the consolidation 1994,issue in federal court in the plaintiffs
filed a new action inState 1996. The 1996 allegedwrit four counts:
(1) (2) title; (3)unlawful oftaking property; slander of violation of

(4)due process rights; and recovery of attorney’s fees. The
plaintiffs requested a jury trial “on all issues jury.”triable to a

The parties filed a of pretrialseries motions. The trial court
denied plaintiffs’the motion to recuse the court for bias. It also

(1)denied two of the town’s motions to that alleged:dismiss that the
“back land” was consolidated aas matter of law as a ofresult the

(2)subdivision;1977 and failure to exhaust administrative remedies.
The court granted the town’s motion to partdismiss of the fourth
count, relating fees,to ofrecovery attorney’s byas barred res
judicata. Finally, grantedit the town’s motion to dismiss the entire
writ, (1)ruling plaintiffsthat: the were precluded from recovering
monetary damages prior to their reconveyance of propertythe
illegally (2)conveyed sons;to the and the plaintiffs had not sought
a ruling on issue,the consolidation a necessary predicate to a jury
award for allegedthe taking. plaintiffsThe appealnow the court’s

itself,refusal to recuse partialits dismissal of the claim for
fees,attorney’s and its dismissal of the writ. The cross-appealstown

the court’s denial of its motions to dismiss based on the consolida-
tion subjectof the lots as a matter of law and the failure of the
plaintiffs to timely appeal an administrative decision under RSA

(1996).677:15

We first address plaintiffs’the argument that the trial court
inerred declining to recuse itself.

Whether an appearance of impropriety exists is determined
objective standard,under an i.e., would a reasonable per-

son, herself,not the judge question the ofimpartiality the
court. The test for the appearance of partiality is an

one,objective is,that objective,whether an disinterested
observer, fully facts,ofinformed the would entertain
significant justicedoubt that would be indone the case.
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(1998)Isaac, 261, cita­(quotations,v. 143 268N.H.Taylor-Boren
omitted). court duedisqualifiedA trial is sepertions and brackets

“when has becomecourt]to the of unfairnessprobability [the
v.in from a Statepersonally party [it].”embroiled criticism before

omitted).(1991)111,Martina, (quotation party121 The135 N.H.
bias, ofthe of or such likelihoodclaiming bias “must show existence

unable hold thebias, judgeof that the is toappearanceor an bias
court and thevindicating the interests of thebalance between
378, (1983)N.H.Fennelly,of State v. 123 384party].”[ainterests

omitted).(quotation
trial have recusedargue judgethat the shouldplaintiffsThe

theoccasionallyire directed atfor bias “evident from theherself
themade fromspontaneous argumentsandplaintiffs repeatedthe

identify twoplaintiffsthe of the The[town].”bench for benefit
firstTheybias.allegedlyin which the court demonstratedinstances

remand, court5, on when thepoint April hearingto the 1996
reconveyand toplaintiffsadditional fines ordered theimposed

not in furtherwhy theyshow weredayswithin three or cause
visiblythe trial court “becameAccording plaintiffs,to thecontempt.

thattemerity sayhad to her[p]laintiffs [o]rdersthat the theangry
15approximatelythe andconfusing, hearing,recessed withinwere
in[p]laintiffstheholdingan each ofgenerated [o]rderminutes

omitted.) 5,AprilA the 1996review ofcontempt.” (Emphasis
theor ofanger sponte supportreveals none of the suatranscript

plaintiffsthe werealleged by plaintiffs.the Whilepositiontown’s
clearlytranscripta result this thecontempt hearing,found in as of

finding upon plaintiffs’that was based thecontemptindicates the
bynotfollow an court order and was “motivatedfailure to earlier

ire.”
5, hearingto 1996 on theirpoint Augustalso theplaintiffsThe

as an of the trialcounsel illustrationdisqualify opposingmotion to
aAs failed of theplaintiffs provide copycourt’s bias. the have to

plaintiffs’to consider thehearing,of that we declinetranscript
13(3);R. v. Ins.See CT. Cook CIGNAargument based thereon. SUP.

(1995).Co., 486,N.H. 488139

byonplaintiffs’ argumentthe rests actionsThe remainder of
makingduties inpartthe court that were of the court’strial

noThe offerplaintiffsmatters before the court.regardingdecisions
the trial court’s actions wereevidence to show thatadditional

orby aby partiality, partyexistence of criticisminfluenced the
courthave to show theplaintiffsinfluence. The failed howimproper
it orin criticism a beforepartyembroiled frompersonallybecame
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objective,to bias such an disinterested observerdemonstrate that
fully justiceof the facts would doubt that was done. Seeinformed
Martina, 121; at ofN.H. at 143 N.H. 268. ReviewTaylor-Boren,135

onany anger partthe fails to reveal obvious the of thetranscript
they byjudge suggestion plaintiffsor the that were troubledany by

itjudge’s sponte support bythe demeanor. Nor reveal sua thedoes
judge position.for the town’s

appealnext the of the trial court’s dismissalplaintiffs’We address
of the court’sSpecifically, plaintiffs challengetheir writ. the ratio-

issue,a rulingnale that had not on consolidationthey sought the
ofruling being necessary predicate any jurysuch “a to award

ofdamages taking property.”for an unconstitutional We discern two
First,in ofarguments support appeal. they argueadvanced their
a right jurythat the trial court’s determination denied them to a

plaintiffs,trial on all the the trialAccordingissues. to court erred
in the issue matter toconcluding that consolidation was a be decided
by Second, that, ifby jury. arguethe court rather than a eventhey

nature,the in trialconsolidation issue is court inequitable the erred
case,dismissing including uponthe entire the whichissues the

plaintiffs jurywere entitled to determinations. As these areissues
intertwined, will together.we address them

plaintiffs argue takingsThe that intheir claim is the nature of an
action, theyinverse condemnation to which entitled to juryare a

London,trial in v.holdingunder our Sundell Town New 119 N.H.of
(1979).839 They allegedcontend bythat the consolidation the town

burdens the remnants of one of the lotshistorical because “[i]ts
alienation and use as a lot ifseparate onlycan occur it is
grandfathered as an freehistorically standing, non-merged parcel.”
They argue governmental“that action substantiallywhich inter-
feres depriveswith or a of the of inperson property,use his whole

mayor in part, taking,constitute a even if landthe itself is not
taken,” Sundell, 845,see 119 at a takingsN.H. and that isclaim
“essentially entitlinga tort action” jury. plaintiffsthem to a The

arguefurther that under First Lutheran Church v. Los Angeles
(1987),County, they482 U.S. 304 right pursuehave the to

compensation without seeking priora determination on the consol-
idation issue.

plaintiffs’The uponreliance Sundell and LutheranFirst Church
is Inmisplaced. both cases the claims theinvolved defendants’

Sundell,the plaintiffs’interference with use of their seeproperties,
846; Church, 311,119 N.H. at First 313,Lutheran at482 U.S. thus

giving case,rise claims forto at law. record inremedies The this
however, Blevens, Sr.,a dispute voluntarilyreveals over whether
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nohis subdivision. There arelots as of 1977partconsolidated his
a possessoryor claims toof interferenceallegations physical

of the town. This consolidationpartin land on theinterest the
to theirability conveyon the plaintiffs’restrictionsdispute, alleging

therefore,lines, in the nature of aisalong boundaryhistoricalland
title, exclusively equitablerise togivingon plaintiffs’cloud the

360, (1962);104 362-63 RSAGagnon,Dowd v. N.H.remedies. See
Co., F.2d(1997); v. Sun Oil 191RefiningHumble & Co.498:5-a Oil

(1952).denied,(5th 1951), 920cert. 342 U.S.705, Cir.712-13
dismissal,Therefore, conclusion, trial thatin the court’simplicitthe

nature,in correct.equitableissue wasthe consolidation was

of anright juryA to a trialhas no constitutionalparty
(1987).382,129 386v. N.H.McElroy Gaffney,issue. Seeequitable

advisoryto animpanelhas the discretion“Although the trial court
to do The decision toin it is not so.proceedings, requiredsuchjury

injurya in these circumstances restsdeny requestor a forgrant
Lussier N.E.of trial court’s discretion.” v.sound exercise thethe

omitted).(1990) (citationCo., 753, Also within758Power 133 N.H.
of todeterminations whethertrial court’s sound discretion arethe

bifurcate, 591, 607Corp.,v. & 129 N.H.see Panas Harakis K-Mart
12, 14Clairmont, (1969), the(1987), sever, 110 N.H.Morleyor see v.

WIEBUSCH,R.generallyit. 5 NEW HAMPSHIREissues before See
42.07-42.08, atPRACTICE, §§AND PROCEDURECIVIL PRACTICE

(1998). all or ofpartand of the trial oftiming270-72 manner“[T]he
justiceis of and convenience withinquestionthe issues in an action a

will not bejudge[, findingsof the trial whose]the discretion
a of abuse.” Mut.showingin the absence of Jamestowndisturbed

(citation omitted).(1973)Meehan, 639,v. 113 641Ins. Co. N.H.

us, no of the trial court’son the record before abuseFinding,
discretion, aits to require separatewill not set aside decisionwe

prior hearingissue to theof the lot consolidationdetermination
in holding is our determinationtakings Implicitclaim. ourplaintiffs’

plaintiffs’to theprejudicethe court’s dismissal was withoutthat
action the consolidationability equitableto an to determinebring

onissue, prevailto be if thetakings plaintiffswith the claim revived
equitablethe issue.

writ,the of plaintiffs’have dismissal theAlthough upheldwe
judicial aseconomy,final in the interest ofaddress two issueswe

parties.arise in further between the Seethey likely litigationare to
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Cole, (1994).333,Riverwood Prop’sCommercial v. 138 N.H. 337
First, the argues 15,town that the town counsel’s November 1991
letter “advising Planningthe Plaintiffs of the positionBoard’s on

consolidation/conveyancethe issue” was a “decision of the planning
board . . .concerning subdivision” within the ofmeaning RSA
677:15, I, and, therefore, had to appealedhave been within thirty
days. 677:15,RSA I. inWe conclude that the letter question, voicing
“[town opinioncounsel’s] that the so-called boundary agree­line
ment is without legal and that these conveyances illegal”[e]ffect are
is not a board,decision of the planning onparticularly the issue of
consolidation. v.Totty Board, 388,Grantham Planning 120 N.H.Cf.

(1980) (conditional389 approval of plansubdivision not a “decision
of the planning board” when it does not order,constitute a final

anycreate rights,substantive approvalconstitute of the final plat,
require that the board give approval,final or authorize con­any

(decidedstruction or development) law). Indeed,under prior the
reference,only be,oblique as it may questionto the of consolidation

is counsel’s “ifwarning that this property is not immediately
reconveyed lot,to create a single suit will be filed.” The trial court’s
denial of the town’s motion to dismiss on that basis was proper.

Finally, we turn our attention to plaintiffs’the contention that the
trial court erred in dismissing their claim for attorney’s fees as res
judicata. “Spurred by considerations of judicial economy and a
policy of andcertainty infinality our legal system, the doctrine of

judicatares has been established to avoid repetitive litigation so
that at pointsome litigation particularover a controversy must
come to an end.” Hallisey v. Corp., (1995)DECA 140 443,N.H. 444
(quotations, omitted).brackets ellipsisand judicata,“Under res a
final judgment by a court of competent jurisdiction is conclusive
upon partiesthe in a subsequent litigation involving the same cause
of action. The term ‘cause of action’ is defined as rightthe to
recover, regardless of the theory of recovery.” Marston v. U.S.
Fidelity Co.,& Guaranty 706, (1992)135 N.H. 710 (emphasis,

omitted).citations and quotations
plaintiffsThe argue that the trial court erred in dismissing count

four of their writ seeking the recovery of legal not,fees. We do
however, construe the trial court’s order as dismissing all of count

Rather,four. in its order granting the town’s motion to partdismiss
four,of count the trial court limited the dismissal “to the extent that

it is based on [the failure totown’s] withdraw its cross-appeal . . .
in prosecuting priorthe case.”
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the cross-case, appealed, and townplaintiffs1992 theIn the
re-cross-appealof trial court. Thethe decisions theappealed,

forpenalties plaintiffs’and thestatutorythe award of finesquested
In its motion forand laws.zoningof the subdivisionviolation

theaffirmance, it withdrawthe stated that wouldsummary town
affirmed,summarily whichif wasplaintiffs’ appealthecross-appeal

town, onhowever, itschanged positionTheoccurred.subsequently
wasto the The caselitigate cross-appeal.and proceededwithdrawal

finesorder, statutoryassessedplaintiffsand the werebyremanded
itsto withFollowing proceedtown’s decisionby trial court. thethe

attorney’scase,in moved forplaintiffsthe 1992 thecross-appeal
by need toexpense caused theupon unnecessary“thefees based

1993,17, thatdayNovember thecross-appeala afteragainstdefend
That motion was denied.broke its to this Court.”promisethe [town]

writ, conjunctionin with1996 whenfour of the viewedCount
court,to the trialargumentandpretrialthe statementplaintiffs’
priorin thecosts assessed on remandrecoverythe of fines andseeks

fees. To the extentongoing legalpastaction as well as andState
onthe and costs assessedseek to recover finesplaintiffsthat the

140 N.H.remand, judicata. Hallisey,res Seebytheir claim is barred
for those assessmentsplaintiffs’ challengingat The recourse444.

in theappeal priorfor andto a motion reconsiderationwas limited
are nowLikewise, plaintiffsthat theto the extentproceeding.

priorin defense of thelegal expendedtheir feesseeking to recover
remand, is alsotheir claimsubsequentand on thecross-appeal

ofpartialIn the dismissaljudicata. affirmingres See id.bybarred
thecount, however, viabilitycomment on the ofwe do notthis

attorney’sclaim for fees.remaining portion plaintiffs’of the
action, it isof thethe trial court’s dismissalwe upholdBecause

that the lotsargumentfor the town’sunnecessary us to address
remainingof parties’in as matter law. Theconsolidated 1977 awere

andrecord, without merita review of the arearguments, following
321, 322v. 137 N.H.Vogel Vogel,no discussion. Seewarrant further

(1993).

Affirmed.

the finalTHAYER, J., priorbut toresignedsat for oral argument
JJ.,DALIANIS,BRODERICK,BROCK, C.J., andvote; and NADEAU

DALIANIS, JJ., in votethe finalconcurred; partand tookNADEAU
ofby parties.consent the


