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attorney general (JaniceT.Philip McLa,ughlin, Rundles,K.
attorney general, orally),senior assistant on the brief forand the

State.

appellate byMirhashem,Behzad defender, Concord,assistant of
orally,andbrief for the defendant.

jury J.),Superior (Mohl,DALIANIS,J. After ina trial Court the
defendant, degreeFrancoeur,Robert was convicted of first assault

degree (1996); (1996).and second assault. See RSA 631:1 RSA 631:2
We reverse and remand.
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1997,6, theJulyat trial. Onfollowing facts adducedThe were
and the PoliceDepartment Depart-Doverand RescueDover Fire

at 557 Avenue.a call for medical aid Centraltorespondedment
Schock,victim, with several lacera-the BrendatheyThere found

defendant, wasboyfriend,on left forearm. The Schock’stions her
drinking.Both had beenat apartment.also the

ofoutset, injuriesthe was a matterthe cause of victim’sFrom the
and thetold Officer John UsherinitiallyThe victimdispute.

Thestairway.a in thebicycleover backparamedics trippedthat she
a bicycle.the victim fell overOfficer Usher thatalso tolddefendant

theexplanation,to thisdisbelief asexpressedOfficer UsherAfter
stairwayinsome thethat over boardsopined trippedshedefendant

nail in the wall. Officer Usheron a Whenmayand have cut herself
area, anyhe did not find bloodstairwaytheexamined back

did, however, seeinjuries. Officer Usherwith the victim’sconsistent
room, asof as well brokenlivingon the floor theon a chair andblood

glass.
room, explanationsvictim offered severalemergency theAt the

wounds resultedindicated that theinjured. Someabout how she was
theaccident, the defendant asimplicatedothersan whilefrom
herby Nurse whetherIn when asked Constantinecause. particular,

her, affirmativelyher headto she noddedhad done thisboyfriend
trial, overtrippedvictim testified that sheto At thebegan cry.and

table, glass.alanded ononto a coffee andbicycle,a fell forward
forearm,to each measur-three wounds herThe victim sustained
in and one-halflengthinchesone and one-halfapproximatelying

Andrew, expert,Dr. Thomas thein to State’sAccordinginch depth.
glass asby either a fall ontonot have been causedthe wounds could

Dr. Andrewbeing thrown at her.glassor fromvictim describedthe
slashes”by separate“threethe wounds were causedstated that

a instrument.sharp-edgedwith
apart-thesearch warrant for defendant’sThe executed apolice
livingtheglassof frompieces brokenThey recovered severalment.

insome of the knivesfloor, inspectedthealthough policeroom and
kitchen, none were seized.the

singlein with threecharged a indictmentThe defendant was
I that he “didalleged purposelyCountdegreecounts of first assault.

armby cuttingBrenda Schock herbodily injury tocause serious
knowinglyII that he “didobject.” allegeda Countsharpwith bladed

that,of a inby deadly weapon;to meansbodily injury anothercause
cuttingbytobodily injury Brenda Schockdid causeknowingly[he]

heallegedof III thatglass.”a shards Counther arm with shard or
deadlyof abodily injury byto another meanscauseknowingly“did
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weapon; knowingly bodily injury[he]that,in did cause to Brenda
object.”by cutting sharp juryarm aSchock her with bladed The

guiltyfound the of included of seconddefendant the lesser offense
degree degreeassault on count I and of first assault on combined

IIcounts and III.
(1)appeal, arguesOn the defendant that the trial court erred in:

admitting as substantive evidence the victim’s out-of- court asser-
injuries;tion to Nurse Constantine that the defendant caused her

(2) requiring jury unanimity weapon,and not as to which a shard or
glass sharp-bladed object, injuries.shards of or a caused the We

argumentaddress each in turn.

I. Hearsay Statement

courtThe allowedthe State to introduce as substantive evidence
testimonyNurse Constantine’s that when she asked the victim

boyfriend her,whether her had done this to the victim nodded
affirmatively began cry. arguedtrial,and to At the State that this

exceptionsassertion was admissible under a ofnumber to the
hearsay 803(3),including mind,rule state of see N.H. R. EV. excited

803(2), purposesutterance, see N.H. R. EV. and statement made for
803(4).diagnosis treatment,of medical and see R.N.H. EV. The

qualify exception,court ruled that it did not under the state of mind
Althoughitbut that was admissible as an excited utterance. not

argued by opined qualifiedState,the the court itfurther that also
exception hearsayunder the residual to the rule. See N.H. R. EV.

803(24). upon questionsthat,The court observed based the asked at
point, yetthat the State had not laid a sufficient foundation to

qualify purposesthe assertion as a statement made for the of
obtaining medical treatment.

during testimonytrial,in MacCausland,Later the the of Dr. Owen
treating physician emergencythe room,victim’s at the defense

counsel cross-examined Dr. about aMacCausland statement in the
emergency patient makingroom record that the “denies assault but
vague Arguing[with]innuendos consistent assault.” that defense

questioning impliedcounsel’s of Dr. MacCausland that Nurse
testimonyConstantine’s trial was inconsistent with her medical

notes,record record,the State then tomoved introduce the whole
including by Constantine, stated,the note Nurse which “when

—questioned boyfriend yes beginsif did this nods her head and to
cry,” prior Notingas a consistent statement of Nurse Constantine.

record,that defense counsel had laid foundation forthe the the
exceptioncourt admitted it under the business records to the

803(6).hearsay rule. See N.H. R. EV.
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that assertion toarguesthe defendant the victim’sOn appeal,
hearsay.was The State contendsNurse inadmissibleConstantine

exception,diagnosisit the and treatmentthat satisfies both medical
803(4), see N.H. R. EV.exception,the residualsee N.H. R. EV. and

however, does nothearsay appeal, the State803(24), to the rule. On
as utterance.admitted an excitedargue properlythat it was

court admitted theFurther, that the properlythe State asserts
bytheopenedthe defendant doorroom record becauseemergency

cross-examination.using the medical record on
provetooffered in evidenceis an out-of-court statement“Hearsay

in v.Simpkinsmatter the statement.”the truth of the asserted
omitted).(1995)Snow, 735, 737 Such statements(quotation139 N.H.

one to theexceptionsunless fall within of thetheyare inadmissible
reverse a trial court’s onhearsay rulingid. “We will notrule. See

Toan of discretion. showadmissibilitythe of evidence absent abuse
discretion, that thean the defendant must demonstrateabuse of

preju-or to theclearlycourt’s was untenable unreasonableruling
(citations(1999)477,v. 144 N.H. 482Young,dice of his case.” State

omitted).quotationand

court,trialbyruled the the State contendsAlthough uponnot
the medical or treat­diagnosisthat assertion satisfiesthe victim’s

arule. While we will trialhearsay upholdment to theexception
if alternativegroundsof on erroneouscourt’s admission evidence

409,exist, Scovill, 144 N.H.see State v.grounds for admission
the(1999), victim’s assertion meets medical410-11 whether the

against hearsayto the rulediagnosis exceptionand treatment
in firstwe cannot make the instance.requires findings,factual which

(1995) (“We120, 123 do not findPaving, 140 N.H.See Dunn v. CLD
.”). Further, the trial courtfacts in first instance . . . becausethe

rule,hearsayexceptionsother to theadmitted the assertion under
presentto evidence to demon­opportunitythe had nodefendant

the anddiagnosisnot meet medicalstrate that the assertion did
exception.treatment

below,the the trial courtargued bynot StateAlthough
was under the residualfurther found that the assertion admissible

exception hearsayto the rule.

if itexception,be under the residualHearsay may admitted
any of thebyis not coveredspecificallya statement

803, having equivalentin Rule butforegoing exceptions
To be admis-guarantees of trustworthiness.circumstantial

ofsible, also be as evidence athe statement must offered
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pointprobativefact; for it ison the whichmaterial be more
mayany proponentthan other evidence which theoffered

general pur-procure through efforts;reasonable and the
justiceposes of and the interests of must bestthese rules

by question.inserved admission of the statementbe
(2000) (quotations, citation,Johnson, 647,State v. 145 N.H. 648

omitted).ellipses theand The trial court noted thatbrackets
803(24)“specific that “on thecriteria of are met” and based

presented case,in this that statementevidence that has been so far
— reliable,circumstances wouldbe thatis that her nod under those

disagree. assumingresponseis, would Evenher be reliable.” We
803(24),sponte ourthat the trial court could sua invoke Rule review

guar-on the merits nonetheless reveals insufficient circumstantial
803(24).supportof trustworthiness to admission under Ruleantees

Wenote that the trial court did not findthat her assertion was made
obtaining diagnosispurpose treatment,for the of a medical or and

express opinionwe no as to whether the wastherefore statement
indicatingmade under sufficient circumstances its trustworthiness

803(4).supportto admission under Rule

The that trial indefendant further contends the court erred
admitting emergency pursuantthe victim’s entire room record to

exception hearsay rule,the business records to the see N.H. R. EV.
803(6). argues hearsay,He that the record contains inadmissible to

regardingwit, “[I]nNurse Constantine’s note the victim’sassertion.
hearsay hearsayorder for a declaration which itself contains a

provestatement, to be to truth ofadmissible the the included
statement, both the statement and the included statement must

exception hearsaymeet the tests of an to the rule.” State v.
(1985) omitted).(quotationWinders, 471, Thus,127 N.H. 477

properlybecause the victim’s nod was not admitted under an
exception hearsay portion emergencyrule,to the the of the room

containingrecord Nurse Constantine’s observation of the victim’s
nod was inadmissible.

argues openedThe thatState the defendant the door to admission
cross-examiningwhen Dr. MacCauslandabout a nurse’s note within

patient making vaguethe record that the “denies assault but
disagree.[with]innuendos consistent assault.” We Without the

statement,initial erroneous admission of Nurse Constantine’s ad-
Therefore,mission of this record would not have been an issue. we

argument openedneed not address the State’s that the defendant
doorthe to the admission of this statement.



Finally, argues even if court erred inthe that theState
preju­admitting assertion, nothe defendant sufferedthe victim’s

therefore, contends thatand, the error was harmless. The Statedice
disagree.similar Weher was cumulativeof other evidence.assertion

wasA that the victim’s assertion theof the record indicatesreview
only hadthat assaulted her. We notedirect evidence the defendant

strong implicatingevidence thethat there was circumstantial
apart Constantine,todefendant, from her assertion Nurse therebut

implicatedsubstantively thatwas direct evidence admittedno other
beyondThus, a doubtthe we find reasonable thatdefendant. cannot

this harmless.error was
UnanimityJuryII.

Although conviction,we will addresswe reverse the defendant’s
regarding unanimityargument jurythe second becausedefendant’s

likely of a trial.it is to be an issue in the event new
objection, the trial instructed thedefense counsel’s courtOver

jury that
you[a]s Three, theseTwo and should considerto Counts

together, Twoand I take one verdict on Countscounts will
beyondprove aHere,. mustand Three. . . the State

cut ofdoubt that defendant the left forearmreasonable the
knowingly purposely,Schock, withthat he did so orBrenda

sharp-bladed objectglass[or] of or a whicha shard shards
deadly weapon, thatused a andin the manner constituted

bodily injury. .result, . .Brenda sufferedas a Schock
objectexcept as to theTwoand are identicalCounts Three

beyondyoualleged to findto be used committhe offense. If
thedefendant committed all ofa reasonable doubt that the

alleged Three,in Counts Two andelements of the offense
findings, youyou also findare unanimous as to such andand

unanimously agreebeyond that thea reasonable doubt and
object was a shards ofused to commit the offense shard or

sharp-bladed object, youglass find the defen-or a should
allegedguilty in Counts Twoand Three.of the offensedant

righthisthis instruction violated toThe defendant contends that
jury unanimity I, of theunder Part Article 15 State Constitution. He

(1993),Greene, N.H. “shard orthat under State v. 137 126asserts
object”glass” “sharp-bladed are discrete factualshards of and

establishingpredicates provide bases for thethat alternative
agreedeadly weapon, jurors mustand that therefore allelement of

object disagree.on was used.which We
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argument solely upon the State Consti-hisdefendant basesThe
complaintanalysis. Greene,therefore, In theWe, so limit ourtution.

unprivilegedknowinglyalleged causedefendant “didthat the
punch [victim]physical in did thewith another ... that shecontact

furtherin with her fist and didher fist and the torsoin the face with
(quotationbody.” and bracketsId. at 127kick him about the

omitted). juryDuring deliberations, the court: “Can thethe asked
part in thethe assault or is it the strikein the ribs constitute ofknee

omitted).(quotation The trial courtand bracketsface?” Id. at 128
agreejury they only to that one of theinstructed that neededthe

theycomplaintalleged occurred;in need not allthethree contacts
agree any particular that thiscontact. See id. We heldon one

unanimity.right juryto See id.instruction violated the defendant’s
“[jjurorsSpecifically, . . .131. we stated that must be unanimousat

byculpableconstitutes the essential act committed theabout what
prohibited by the discrete factualdefendant and statute. Where
provide findingpredicates an ofcan alternative bases for element

juryestablished, is tothe offense to have been a defendant entitled
finding guilt.”unanimity predicate supportingto factual a ofas the

“[a]Id. at 129. further stated that convictionwould have beenWe
juryproper agreed, instance,if had all for that the defendantthe

disagreedface,instruck the officer the but as to whether the blow
from a fist or would have been aoccurred knee. Also unassailable

agreementguiltyverdict of based on that a blowwas struck to the
despite disagreement body parttorso, ofofficer’s as to the the

Thus,defendant that blow.” Id. the “discrete factualcaused the
predicates” to which we in concern thereferred Greene establish-

carryingment of an element of the crime and not the means of out
that element. See id.

required juryHere, the trial court’s instructions the to be
degree assault,unanimous on the essential elements of first and

right jurythus did not violate the defendant’s to a unanimous
Specifically, tracking languageinstructions,verdict. the the of the

required jury unanimouslyindictments, to find thatthe the defen­
knowingly purposely bodily injurydant or caused to the victim with

1(b) (1996);deadly weapon. 631:1, 625:11,a See RSA see also RSA
(b) (1996).111(a), Additionally, defendant, both below and onthe

appeal, agreed glass sharp-­that both a or and ashard shards of
object glassdeadly weapons, that a shard of was abladed were and

object.sharp-bladed
Although jury instructions,find no with we thatwe error the note

put positioninthe trial court was a difficult because of the State’s
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could have avoided this issue withform of indictment. The State
counts.artfullymore drafted

appeal,in his notice of but didThe defendant raised other issues
Therefore, v.theynot are deemed waived. See Statebrief them.

(1998).648,Mountjoy, 142 N.H. 652

Reversed and remanded.

to finalTHAYER, J., resigned priorat oral but theargumentsat
vote; HORTON, J., to finalargument priorat oral but retired thesat

BRODERICK, J., concurred; DALIANIS, J.,vote; BROCK, C.J., and
of theby parties.took in the final vote consentpart
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