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could have avoided this issue withform of indictment. The State
counts.artfullymore drafted

appeal,in his notice of but didThe defendant raised other issues
Therefore, v.theynot are deemed waived. See Statebrief them.

(1998).648,Mountjoy, 142 N.H. 652

Reversed and remanded.

to finalTHAYER, J., resigned priorat oral but theargumentsat
vote; HORTON, J., to finalargument priorat oral but retired thesat

BRODERICK, J., concurred; DALIANIS, J.,vote; BROCK, C.J., and
of theby parties.took in the final vote consentpart
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(David S.D. and J onathanKingKing,& of ColebrookWaystack
brief, for the defendant.orally),Frizzellon the and Mr.Frizzell

Manchester, byattorney, ofcountyKirby,M. assistantCarolyn
Counties,of as amicusAssociationbrief, Hampshirethe Newfor

curiae.

BRODERICK, defendant, (county), appealsofCountyThe CoosJ.
J.)(Nadeau, ruling requiringthatCourtSuperioran order of the

(Berlin) in wouldcounty taxes fullpayto itsCitythe of Berlin
II, unlessHampshireArticle 5 of the New Constitutionviolate Part

countyon its 1996 and 1997Berlin a refundcounty gave partialthe
reverse.a local abatement. Wesubsequenttaxes to reflect

I

or areby partiesthefollowing stipulatedThe facts either were
locatedmunicipalityof Berlin is aby Citythe record. Thesupported
assess,(2000),and, 29:11 it mustCounty, pursuantin to RSACoos

Intaxes.just proportion countyto its ofpay countycollect and the
(DRA),1996, the of revenue administrationAugust department

(1991), share of theto 76:1 determined that Berlin’spursuant RSA
This calculationpercent.1996 tax was 24.74county approximately

all in theupon equalized propertybased the valuation of taxablewas
$5,196,125,yearfor 1996 taxcounty. countyThe total tax bill the was

to Berlin in the amount ofcountyand the issued a warrant
$1,285,450 representing proportionalits share.

valuation of itsequalizedBerlin did not the DRA’sappeal
(1991 1996) (amended 1999),71-B:5, II Supp.see RSA &property,

Instead,tax oncountywhich its share of the was based.upon
due,16, 1996, taxes Berlinday countyDecember one before were

$475,617. taxpayer,because its largestvoted to withhold It did so
Vantage, propertyclaimed that Berlin had over-assessed itsCrown

into an identical amount localyear payfor the 1996 tax and refused
taxes.property

1997, a of on theSeptember countyIn the served notice distraint
By agreement parties,of theholding deposits.bank Berlin’s

interest,$512,234.11, and was removedrepresenting back taxes
infrom Berlin’s account and escrow.placed

1997, declaratory judg-In Berlin a forpetitionNovember filed
it to theseeking obligated payment to determine whether was

tax, answer,of the 1996 In its thecounty plusbalance interest.
from the DRA’scounty estopped contestingasserted that Berlin was

71-B:5, II.appealvaluation because it failed to under RSAequalized
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county obligatedThe contended that Berlin was to its fullpay
toportion county anyof the tax and was not entitled remittance

in itsVantage prevail litigation.should Crown abatement
1997,In trial court conducted a andhearingDecember the

in aengaged colloquy temporarya with counsel about settlement.
aparties subsequently negotiated pendingThe resolution the

Vantage litigation. Essentially, partiesoutcome of the theCrown
of tax thatagreed pay portion countythat Berlin would the the

by any by Vantage,would not affected abatement securedbe Crown
however, reserved to theplus parties, right bringinterest. The the

merits, inhearing countymatter forward for a on the which the did
early 1998.

JulyA merits conducted in 1998. The trialhearing on the was
court to the for itsCounty’s repay Cityruled that “the refusal

they eventuallyof taxes in the event areportion Vantagethe Crown
abated, against City’sin taxation thedisproportionateresults

remedy,an thattaxpayers.” equitable rulingIt fashioned “[Berlin]
Countyshall not to the the balance of its 1996 andrequired paybe

islitigation involving Vantage1997 tax warrants until the Crown
resolved, Cityto refund to the thatCounty agrees portionunless the

its motion toVantage [eventually abated].”-of the Crown taxes When
denied, county appealed.reconsider was the

II

in thatcounty argues rulingThe that the trial court erred
full,countyto and 1997 in absentrequiring payBerlin its 1996 taxes

abatements,a local would violate thesubsequent propor-refund for
II,of Part Article 5 of the Statetionality requirement Constitution.

city properly equitableThe that the trial court orderedcontends
countyto the unconstitutional taxdisproportionaterelief correct

that in the secured anVantagewould have occurred event Crown
essence, parties dispute constitutionalityabatement. In the the of

countyfor whenstatutory processthe lack of a remittance taxes
to localmunicipalities provide taxpayers.abatements

statutory provisions relatingthe relevantbegin by reviewingWe
county authorityto taxation. Each convention has the tocounty

(2000).from within its borders. RSA 24:18municipalitiesraise taxes
a warrant to allcounty municipalitiesThe treasurer issues within
assess, pay countythe them to collect and the theircounty requiring

29:11. Eachjust proportion county municipality’sof taxes. RSA
on the of theportion county equalizedof taxes is determined basis

Appealsthe DRA. See Townbyassessed valuation calculated of of
(1990).a., 194,Bow & 133 N.H. 196



valuation, the DRAequalizeddetermining municipality’sIn a
by municipalitiesthecompletedof valuethe certificationsutilizes

(2000).21-J:3, III, PursuantIVto the DRA. See RSAand returned
taxcounty1997of the 1996 andBerlin’sprocess, portionto this

propertyto theassignedvalue ituponin thelarge part,depended,
determination;in thisno rolecounty playedborders. Thewithin its

which, turn,inDRAneed to theits revenuesimply presentedit
city’sthe own assessedbased onobligationcalculated Berlin’s

values.
offinal determinationthe DRA’smunicipality may appealA

71-B:5, II.RSAdays receipt.of itsthirtyvaluation withinequalized
valuation, effect,inmunicipality’s equalizedofappealA successful a

Bow &Appeal Towncountyits of the tax. Seeportionreduces ofof
however, that a localIf, it is later determineda., at 196.133 N.H.

abatement, does not havemunicipalitytheis entitled to antaxpayer
taxcounty payment.a of itsstatutory remedya to seek refund

of a refundwhether the lackdeterminingrole is confined toOur
conflictsfor local abatementsfor taxes to accountcountymechanism

II, ExpressSee State v.Article 5 of the State Constitution.with Part
(1880). de novo. SeeCo., 219, review the matter60 N.H. 234 We

479,Acworth, 141 N.H.Dist. v. TownCnty. Reg.Sullivan ofRefuse
novo).(1996) de482 of law are reviewed(questions

sovereign powerlegislaturein the “theOur constitution vests
process.”of Monadnocktaxingof taxation and the control the

(1964).487,Fitzwilliam, 495 “Thev. 105 N.H.School District
how,when, agentswhat commonbystatutes of taxation direct and

ascertained, due,itis when ispublic expenseeach one’s share of the
in manner theit is and whatagent payable,to what common

Edes v.obligation mayconstitutional to it be enforced.”pay
(1879).Boardman, 580, II, 5 ofPart Article the58 N.H. 587 Under

Constitution, however, imposed by legislatureall taxes theState
-­ is, in valuationequalbe and reasonable­ that“proportionatemust

Governor, 142 N.H.in School Dist. v.and uniform rate.” Claremont
(1997).462, to whether a tax meets this468 The test determine

wastaxpayers’ propertyis “whether theconstitutional standard
all the taxablevalued at the of its true value aspercentsame

omitted). thetaxing (quotationin the district.” Id. Whenproperty
district, challengedthe of thecounty taxing proportionalityis the

countytax is measured at the level. Id. at 468-69.
case, of date the DRAIn this Berlin never claimed that as the

taxes,countyof the 1996 and 1997 theportiondetermined its
at a ofproperty greater proportionwithin its borders was assessed
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remaining municipalitiesproperty in thetrue value than theits
county. a., at 199.Town Bow & 133N.H.AppealsSeewithin the ofof

correct,to Berlin didIndeed, it the valuation bebecause believed
property,equalizedappeal seevaluation of its ratablenot the DRA’s

Vantageargued, however,71-B:5, that ifII. CrownRSA Berlin
countydisproportionate taxabatement, ait would suffersecured an

portioncounty of the 1996and 1997taxes torefunded aunless the
reflect the abatement.

satisfypremisedposition inon the belief that order toisBerlin’s
proportionalrequirement and reasonable tax-ofthe constitutional

Vantage’s property, inas determined theation, ofthe value Crown
proceeding, value, that DRAits true and theconstitutesabatement

yearspastequalized tax tovaluation formust Berlin’srecalculate
(2000) (DRA21-J:3, mustRSA XIIIthis revised value. Seereflect

equalized true andvaluation to determine “thecalculate an assessed
property). conclude, however, that theof taxable Wemarket value”

compel such a result.does notconstitution
equality anticipatesin taxation someconstitutionalThe demand of

(1953).inequities.practical 305, 307Jaffrey,Duncan v. 98 N.H.
equality respects ifis not in allmathematical obtainable“Absolute

practical way.” Indeed, inin a Id. Bowto administeredtaxation is be
(1915), personFarrand, 451, we held that a cannotv. 77 N.H. 452

inequality disproportionality simplycomplain orof unconstitutional
property computed onhis or her was notthe valuation ofbecause

day case,In that the Town of Bow andtax assessment.the of the
taxpayers of theirclaimed that the assessmentofseveral its

uponproperty because it was based a two-was unconstitutional
year-old property that is noId. at 451. observed therevaluation. We

propertyrequiringprovision tothe value of beconstitutional
computed day and that “in so far as thethe tax is assessedon the

impossibility.”an Id. at 452.Wetax that wouldbestate is concerned
equal proportionalrequirement of andheld that the constitutional

only property a reason-that be valued “withintaxation mandates
frame is aassessed” and that such timeable time before the tax is

legislature.question for the Id.of fact
plaintiffsrespects, into in BowIn Berlin is similar thecertain

challenges appropriate the valuetimeframe to determinethat it the
municipal propertyproperty. the value ofIt seeks to haveof its

county inare assessedafter the taxescalculated some time
litiga-pending abatementthere is substantialcircumstances where

impracti-positioninvolving taxpayers. advances anlocal Thistion
required II,Part Articlethat is not undermethod of taxationcable

5.
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ofaccuracytheacceptcouldmunicipalitytheory, aBerlin’sUnder
municipal-thevaluation, uponis basedwhichequalizedthe DRA’s

inborders, payits andwithinthe propertyofown assessmentity’s
Thereafter, local taxpayershould acounty tax.of theportionfull its

municipality’sof theas a resulttax abatementa propertysecure
or severalyearthe taxwithinover-assessment, occurringwhether
previouslya refund of thecould seekmunicipalitytheyears beyond,

equalto achieveabatementto the latertax incounty proportionpaid
anticipatesBerlinApparently,taxation.countyproportionaland

paidtaxescountytheincreasingbyfinancedrefund will bethat its
gener-tothemcounty, requiringthewithinmunicipalitiesotherby

ofreapportionmentThis retroactiveyears.taxpastate taxes for
litigationoccur, the abatementoncepresumably,county taxes would

yearsoccurmightwhichmunicipality,in a particularconcluded
moneythespenthavemunicipalitiesand itscountyafter the

taxdisputed year.thebudgeted for
multiple municipal-beMoreover, maytheregiven yearin taxany

over-assessment, andforabatementscounty providingaities within
a refund ofcould also seekmunicipalitiesneighboringBerlin’sthus

inmay,andpractical,taxes. It is notcountyportion disputeda of
yearanticipate budgetto andfact, for municipalitiesnot be possible,

abate-uponbasedreapportionmentsretroactivefor suchyearafter
certaintyno couldVirtuallymunicipalities.in otheroccurringments

affairs.countyof local andmanagementin fiscalexist the

bymischiefagainst thislegislature guardingwasPerhaps the
appeal equalizedfor an of the DRA’speriodnarrow timeproviding a

II,71-B:5, not an additionalprovidingwhilevaluation under RSA
a recalculation of theirto forcemunicipalitiesto allowprocess

effect, legislatureIn thelocal abatements.county tax as a result of
tax,countyof acontestingfor the lawfulnessperiodhas limited the

in of thelightis unreasonablesay judgmentand we cannot its
Therefore,Bow, 77 N.H. at 452.byoffered Berlin. Seealternative

unconstitu­anynot have sufferedwe conclude that Berlin would
taxes, ofcounty regardless thetional of itsdisproportionality

litigation.abatementVantageoutcome of the Crown
issue, only oneof this we need addressour resolutionGiven

argument.additional

II

the 1997county byis bound DecemberBerlin contends that the
terms, onlycountythat its thebysettlement andnegotiated

yearsto taxrelatingforward issuesright bringthe toreserved
to 1996 and 1997.subsequent
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determining agreement,When the of a settlement “wepurpose
on of at ofcontracting partiesfocus the intent the the time the

(1997).Co., 777,Ins. 141agreement.” Huguelet v. Allstate N.H. 779
intent,To parties’determine the we “consider the situation of the

parties agreement objectat the time of their and the that was
thereby,intended with all thetogether provisions agree-of their

omitted).ment taken as a whole.” Id. “The(quotation meaning of
contract is a ofultimately[the] matter law for this court to decide.”

omitted).(quotationId.
1998,In February partiesthe entered into a stipulation regarding

the and county stipulation1996 1997 taxes. The stated that “the
settlement,to aparties agreed compromised negotiated pending the

outcome of ofinvolving City Vantagethe case the Berlin and Crown
which inCorporation, pending Hampshirewas then the New

Supreme agreed payCourt.” Berlin to a of 1996 andportion the 1997
bill, interest,county plustax and the notedstipulation Berlin’s
thatpayment agreedof amount. Berlin also to additionalpay back

taxes, interest,plus to the extent it collected back taxes from Crown
thatVantage already paidexceeded the amounts Berlin had to the

county. In last ofparagraph stipulation, partiesthe the the “re-
right bringthe to this matter forward for a onhearingserv[ed] the

merits.”
languageThere is no in the thatstipulation showing countythe

ultimately waived its toright litigate the merits of Berlin’s refusal
pay county Moreover,to the 1996 and 1997 tax in full.assessments

hearingthe record of the December 1997 in the courtsuperior
stipulationreveals that the 1998 resulted from a colloquy between

the court and parties regarding temporarythe a solution beneficial
to both parties prejudice county’s abilitythat would not the to later

ofargue countythe merits the 1996 and 1997 tax bill.
In particular, during hearingthe the trial court thatsuggested

immediatelyBerlin thatpay portion county agreedof the tax it it
abatement,owed if Vantageeven Crown secured an and that if

Crown lost the Berlin fullVantage litigation, paywould the amount
suggesteddue. The court this “short term” solution to thegive

county to of inmoneyaccess some the held escrow which it could
then to the of theapply city’s portion outstanding county tax bill.

however,recognized,The court that for the term” a“long
decision on merits necessary. respondingthe was to theWhen

resolution,suggested temporary county expressedcourt’s the re­
luctance to to thatagree anything prejudice” abilitywas “with to its

argue countyto the merits. The court assured the that the
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pen-position duringcompromise thesuggested was aresolution
agreed.Vantage litigation,dency Accord-and Berlinof the Crown

stipulationcity’s argumentrejectingly, that the 1998we the
litigatingcountyprevented Berlin forthe balance due fromfromthe

years.1996 and 1997 taxthe

Reversed.

J., retired,DALIANIS, concurred; HORTON,C.J., J.,BROCK, and
J.,concurred; DALIANIS, took490:3,assigned under RSAspecially

parties.of thebyin the final vote consentpart
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