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regardless working,of whether he was the havequestion should
held, however,inbeen answered the affirmative. haveWe that the

$25,000,not torequired proveState was of thetheft entire and
to a ofportiontherefore the defendant’s entitlement the sumlump

is not ofguiltysettlement inconsistent with a verdict of the offense
Thus,charged. wrong.an affirmative answer would have been

Accordingly, reject argument.we the defendant’s

Affirmed.
argument priorJOHNSON,J., sat for oral but to the finalretired

j., argument resigned priorvote; THAYER, sat for oral but to the
vote; BROCK,C.J., BRODERICK,J.,final and concurred.
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(N.T.Philip McLaughlin, attorney Delker,general William
attorney general,assistant on the brief and for theorally), State.

Evans, defender, Concord,Risa appellateassistant of by brief and
orally, for the defendant.

HORTON, J., retired, specially assigned RSAunder 490:3. The
defendant, Lieber,Michael was of byconvicted criminal contempt

J.)the Manchester District Court (Lyons, after he refused to be
fortransported a probable hearing.cause The defendant appeals

the use ofcourt’s its powerdirect contempt to sanction him for
failing to appear. vacate andWe remand.

30, 1998,On March defendant,the who was incarcerated at the
Prison,New Hampshire State was scheduled appearto for a

probable cause beforehearing the district court. The defendant
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athearingorder the theschedulingnotice of thereceived actual
to for theappearhis the defendant failedarraignment.time of When

him with criminalhearing, citingcourt entered an orderthe
order, that it had “informedIn the the court stated beencontempt.

hearing.”the The. to be fortransportedthat defendant. . refused
hearingat a on 13 “toappear Aprilthe tocourt ordered defendant

in this court’swhy contemptnot criminal ofhe[clause [was][s]how
30, 1998,” appointedandon Marchdirecting appearorder him to

hearing.to him at therepresentcounsel
the13, attorneywith his beforeappearedthe defendantAprilOn

March 30.why appearto he failed to ondistrict court and testified as
and forth betweenhad backtransportedthat he beenexplainedHe

attending any23on March withoutdistrict and courtssuperiorthe
thoughtHe stated that heday“sat all unfed.”hearing and around

own,”his that theof this on andlawyer can take care“my
go.”to On cross-him he did not “havetransporting officer told

byexamination, he had been told thethe stated thatdefendant
to transportationthe refuseoptionofficer that he hadtransporting

transported.in to bethat did fact refuseand he
it clear that the defendant’shearing, the court madeDuring the

“in and that the burdentestimony the nature of allocution”[an]was
not contempt.that he was into demonstratewas on the defendant

anto constitutetestimonythe defendant’scourt understoodThe
626:3,law, IIof the see RSAignoranceon or mistakeexcuse based

(1996), failed to establish the neces-found that the defendantand
found that thefor a defense. The courtsuchsary elements
for appear-not cause nonallocution does constitute“[d]efendant’s

Theguilty contempt.was of criminalance,” that the defendantand
in house ofto six months thethen sentenced the defendantcourt

“on condi-days suspendedmonths and fifteencorrection with five
totransport anynotthat commits no crimes and does refusetion he

presenthis status.”hearings in relation tofurther
be could nottransportedhis refusal tothatarguesThe defendant

summarytosubject proceedingscontemptconstituted directhave
in ofpresencethe did not occur theelements of offensebecause the

acourt, “did not constituteappearhis failure tothe and because
justice.”administration ofimmediately theimperiledthreat that

Waters, Inc., 282, 285-86118 N.H.Nottingham v. CedarTown of
(1978). a of thecontempt occurs as result“criminalBecause

.dignity,.or . theprocesswith the court’sdefendant’s interference
not besummary procedure shoulddecision to utilizetrial court’s

State v.of is shown.”unless an abuse discretionoverturned
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(1991)Martina, 111, (quotation,135 N.H. 118 citation and brackets
omitted).

ofparties agree questionThe that this case involves a criminal
order,contempt, the elements of which are the existence of a valid

thereof, andknowledgethe defendant’s the defendant’s intentional
Wallace, 267,failure to with order. State v.comply the See 136 N.H.

(1992). general, proceeding270-71 In a for criminal contempt must
ofrequisitesconform to “the formal ... a criminal proceeding,”

Martina, 118,N.H. including process,135 at “the issuance of
answer,complaintservice of and ofholding hearings, taking of

evidence, memoranda,listening filingto ofarguments, legal [and]
findings,”submission of Town Nottingham, 118 N.H. at 285.of

Exception to this rule can be had a contemptwhen is “committed in
view,inpresencethe of the court and its immediate all elements of

clearlythe contempt being byobservable the court.” InId. that
case, the contempt is termed “direct.” Id. Indirect contempt, in
contrast, presenceis “committed outside the of the court and

judgewithout the fullhaving personal knowledge everyof element
of contempt.the Establishment of contemptthe thus depends upon

ofproof of which the court judicialfacts could not take notice.” Id.
In light of the personalcourt’s of aknowledge contemnor’s

conduct and of the ofimmediacy“because the conduct and the need
action,”for prompt proceduralcertain formalities bypassedare in

of case,cases direct Id. at Incontempt. 286. such a the contemnor
is toentitled

oforal notice the conduct thoughtobserved to constitute
. .contempt opportunity. an to inspeak[and] his defense.

If the contemnor guiltyis found the court may then
pronounce sentence. The prepare,court must sign, and
enter on the record an order of contempt, reciting the facts
the court observed and which gave rise to the contempt.

Id.

case,In this the court had personally ordered the defendant
30,to on Marchappear received,and the defendant had in hand on

the same ofday, the notice hearing. The court also personalhad
knowledge of the defendant’s failure to with thecomply order to
appear, onhaving been the bench at the time of the to appear.failure

of intent, however,Proof the defendant’s required presentationthe
of evidence. That the court “was told that [the defendant] refused
transport,” and later testimonyheard from the defendant from
which the court could conclude that the failure to appear was
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the ofintentional, retrospect,in usejustify,insufficient tois
38, (R.I.Costantino, 266v. A.2d 35See Statesummary proceedings.

1970). clearlycontemptnot elements of the [were]Because “all
285,court,” any118 atby Nottingham, N.H.the Townobservable of

indirect, tothe defendant was entitlednecessarilywas andcontempt
Thethereto. court’s decisionrequirements attendantproceduralthe

an of discretion.summary procedure was abuseto utilize
and remand to thefinding contemptthe ofAccordingly, we vacate
with this opinion.consistentproceedingsdistrict court for further

issue, thenot reach defen-of this we needdispositionGiven our
argument.remainingdant’s

Vacated and remanded.

to finalTHAYER, prior theJ., argument resignedfor oral butsat
BRODERICK,BROCK, J.,vote; C.J., concurred.and
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