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the ofintentional, retrospect,in usejustify,insufficient tois
38, (R.I.Costantino, 266v. A.2d 35See Statesummary proceedings.

1970). clearlycontemptnot elements of the [were]Because “all
285,court,” any118 atby Nottingham, N.H.the Townobservable of

indirect, tothe defendant was entitlednecessarilywas andcontempt
Thethereto. court’s decisionrequirements attendantproceduralthe

an of discretion.summary procedure was abuseto utilize
and remand to thefinding contemptthe ofAccordingly, we vacate
with this opinion.consistentproceedingsdistrict court for further

issue, thenot reach defen-of this we needdispositionGiven our
argument.remainingdant’s

Vacated and remanded.

to finalTHAYER, prior theJ., argument resignedfor oral butsat
BRODERICK,BROCK, J.,vote; C.J., concurred.and
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McLaughlin, attorney (ChristopherT. H.M.Philip general
Carter, onattorney general, orally),assistant the brief and for the
State.

Evans, defender, Concord, byRisa assistant of brief andappellate
orally, for the defendant.

BRODERICK, McLellan,defendant,J. The Ronald was convicted
J.)(Dalianis,in Superior aggravatedCourt of one count of felonious

sexual andassault four counts of misdemeanor sexual assault. See
(amended(1996) (1996).632-A:2, 2000);I(j)(l)RSA RSA 632-A:4

the trial aggravatedBecause court found that the defendant’s
third,felonious sexual assault conviction was his he was sentenced

imprisonmentto life possibility parole,without the of see RSA
(1996) (amended632-A:10-a, 2000),III fourand also sentenced to

concurrent twelve-month terms on the misdemeanor convictions. We
affirm in inpart, reverse vacatepart, the sentence and remand for
further proceedings opinion.consistent thiswith

The record supports following Duringthe facts. periodthe time
by indictments,covered inthe the defendant lived Nashua with his

girlfriend two of daughters. Paula,and her Another daughter,
1995,in 7,resided Massachusetts. On reportedDecember Paula to

the Nashua Police that sexuallythe defendant had assaulted one of
her sisters.

day made,The reportthe was GallagherDetective John inter-
viewed the victim. himShe told about three involvingincidents the
defendant, but was uncertain to theyas when occurred. She
reported to Gallagher that inwillingly engagedshe the activities she

sixteen,described. As victim had recentlythe turned when the
incidents occurred was critical to whether her purported consent
vitiated 632-A:2,the defendant’s criminal culpability. See RSA I(j).

11, 1995,On December Gallagher again interviewed the victim
Enrightwhile Jane of Children,the New forHampshire Division

(DCYF)Youth and Families present. interview,was During the
according to a “Law Enforcement subsequentlyLetter” bydrafted
Enright, the victim disclosed “ongoing by [thesexual abuse defen-
dant].”

later,Approximately Gallagherthree weeks met with the victim
and her mother to placingdiscuss the victim with relatives.
According to information defense counsel received from the victim’s
mother, Enright presentwas at meeting.the

Gallagher conducted another interview the onwith Januaryvictim
11, 1996, at which time she anrecalled additional involvingincident
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Sheprior birthday.which to her sixteenthdefendant occurredthe
herauthorityin a of overpositionthat the defendant wasclaimed

consensual. She alsoincidents were notand that some of the
inengageto sexual actsthat allowed the defendantsheexplained

theto do sameshe did not want the defendantwith her because
her sister.thing youngerto

moved,selection, unsuccessfully, forjuryPrior to the defendant
individual voirsequestered,to conductallowingan his counselorder
to thejurors. He also filed a motion securepotentialdire of

of the victim. After ainvestigationDCYF recordsconfidential
anthe defendant mademotion denied becausehearing, the was

(1992).101,N.H. 105Gagne,under v. 136showinginsufficient State
Julyinsubsequentlyconvicted and sentencedThe defendant was

priorconvicted of twofindingAfter that he had been1998.
assaults, court sentenced himthe trialfelonious sexualaggravated

632-A:10-a, III.paroleto life to RSApursuantwithout
(1)in:the trial court erredarguesthe defendantappeal,On

voirto individualsequestered,to allow his counsel conductrefusing
(2) ofdire; to an in camera review confidentialrefusing conduct

(3)records; proofof to establishusing wrongthe standardDCYF
enhancement; andfor the of sentenceprior purposeshis convictions

(4) personhis as theprove identitytofinding sufficient evidence
of the assaults.priorconvicted

I

mandatorythat he faced lifeThe first contends becausedefendant
632-A:10-a, III, trialRSA theparole,without seeimprisonment

individualgranted request sequestered,his forcourt should have
murder defendants face theArguing degreethat firstvoir dire.

630:1-a, (1996),sentence, III and that trialmandatorysame see RSA
dire in suchindividual voirgenerally sequestered,courts allow
tohe is entitled the samecases, the defendant asserts that

provisions of thesafeguards equal protectionunder theprocedural
CONST, I, 2;N.H. art. U.S.pt.SeeState and Federal Constitutions.

disagree.§ 1.amend. WeCONST. XIY
ourunder Stateanalyze argumentfirst the defendant’sWe

v.Constitution, guidance only.law for See Statelooking to federal
(1983).226,Ball, Because the Federal Constitution124 N.H. 231

weequal protection,in the area ofprotectionnoprovides greater
LeClair v.analysis.federal Seeseparatenot undertake aneed

(1993).213,LeClair, N.H. 221-22137
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equal provisionThe protection of the State Constitution demands
that similarly personsall situated be treated alike. See v.State

(1991).LaPorte, 73, Therefore,N.H. 76 in134 the “first anquestion
equal analysis inprotection questionis whether the State action

similarlytreats persons differently.” (quotationsituated Id. omit-
ted). situated,persons“If the not nosimilarly equalare ...

LeClair,protection problem is involved.” 137 at 222 (quotationN.H.
omitted).

The right impartialto have a fair and orjury guiltdetermine
systeminnocence is “a fundamental of our ofprecept justice.” State

(1992).107,VandeBogart, However,v. 136 N.H. right110 while the
an impartial enjoysto jury protection,constitutional “the manner in

which voir dire is whollyconducted is within the sound ofdiscretion
Bone, (1989)408,the trial v.judge.” State 131 N.H. 412 (quotation

omitted). court, counsel,Traditionally, trial notthe conducts jury
in except capitalvoir dire all cases See exceptioncases. id. The is
on the inpremised fact that cases thecapital jury determines

whether a will imposed. jurorsentence of death be “A who declares
that judgmenthe cannot exercise upon questionthat is not indif­
ferent and should not be topermitted Comery,serve.” State v. 78

(1915).6, 11N.H.
In the last twenty-five years, trial routinelycourts have extended

sequestered, individual voir dire to first degree murder cases where
the State not penalty. MCNAMARA,does seek death 2the See R.

PRACTICE,NEW HAMPSHIRE CRIMINAL PRACTICE AND PROCE-
(1997).916,§DURE at 390 The nature chargeof a of first degree

murder raises a concern that jurythe will assume guiltythat a
verdict inresults a of Thus,sentence death or life imprisonment. as

cases,in capital jury’sa ability impartialityto exercise may be
byaffected beyond guiltconsiderations or innocence. These con-

cerns warrant the use of individual voir dire.

The same concern for jury impartiality simply is not present
in this jurycase. The nohad knowledge of what sentence the

faced;defendant nor did it in theparticipate sentencing process. See
632-A:10-a, Further,ESA III. jurorconcern over uponfitness based

a common assumption that the crime will incharged result ordeath
lifea is present Therefore,sentence also not here. a defendant

charged with aggravated felonious sexual assault is not similarly
situated with a defendant charged with orcapital degreefirst
murder. equalnoAccordingly, protection problem exists. See
LeClair, 137 N.H. at 222.
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II

denyingargues inthe trial court erredthatThe nextdefendant
pretrial of the victim’s DCYFfor an in camera reviewhis motion

reportthat the couldon his claim DCYFconfidentialrecords. Based
againstexplain him, thein the victim’s statementsinconsistencies

Gagnemisapplied thetrial courtcontends that thedefendant
agree.Gagne, N.H. at 105.We136standard. See

trigger“[I]n of confidential oran in camera revieworder to
privileged a reasonablerecords, defendant must establishthe
probability andthat materialcontain information isthat the records

showing necessary tothresholdto his defense.” Id. “Therelevant
unduly high.trigger mustnot The defendantin camera review isan

soughtmeaningfully andinformation is relevantarticulate how the
(1997).Graham, 357,v. 142N.H. 363to his Statematerial defense.”

(1994),Taylor, 96, the assertedN.H. 98 defendantIn State v. 139
bywas DCYF.to the victim interviewedthat he had reason believe

nothing generalpresented thandefendant, however, more thisThe
justification files.for in camera review of DCYF Seeas anassertion

Gagne, review, thein camerain where we allowedid. Unlike
arguments concerningTaylor “specificin failed to offerdefendant

indepen-accordingthat, information obtainedtoevidencerelevant
may DCY[F]dently by counsel, file.” Id.in thehave been contained

Affirming for inmotiontrial court’s denial of the defendant’sthe
“[a]t minimum, mustreview, a a defendantheld thatcamera we

conjecture,present specificconcern, on more than barebasedsome
explained byprobability, ininformationwillthat, in bereasonable

DCY[F] file.” Id. at 99.the
beginsargumentGagne Taylor, thewithdefendant’sin and theAs

bygeneral Unlikeinterviewed DCYF.that the victim wasassertion
Taylor, however, not rest on thisthe defendant didthe indefendant

upongeneral Enforcement Letter”the “Lawassertion. Based
byprovidedby Enright mother,the victim’sand informationwritten

probabilityargued existed thatacounsel that reasonabledefense
(1)concerning:may thehowcontain informationthe DCYF records

changedperception tofrom consensualof the incidentsvictim’s
(2)why incidents thatnon-consensual; recalled additionalthe victim

birthdaypriorallegedly firstafter herto her sixteenthoccurred
(3)Gallagher;meeting variouswhether the victim’swith Detective

(4)police inconsistencies; andthe containedwithinterviews
preparedextent, the victim.counselorswhether, to what DCYFand

reconsideration, further articulatedthe defendantIn forhis motion
specificarguments.these
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and its we find that the defendantApplying Gagne progeny,
probabilityestablished a reasonable that the DCYF file contained

mayinformation that have been material and relevant to his
Gagne,defense. See 136 N.H. at 105. The defendant atpresented

evidence, that,four specific arguments “concerningleast relevant
according by counsel,independently mayto information obtained

98;have been in the atTaylor,contained file.” 139 N.H. seeDCY[F]
Thus,Gagne, 136also N.H. at 106. we remand for the trial court to

conduct an in camera review of the victim’s DCYF file. If on remand
the trial court determines that the records contain evidence that
would have been reasonably necessary“essential and to the defense

.at trial. . the court should a itorder new trial unless finds that the
error admittingof not the evidence in the first trial harmlesswas
beyond Graham,a 142reasonable doubt.” N.H. at 364.

Ill

The defendant next that the trialargues applied wrongcourt the
standard of in heproof determining whether had two prior convic-

632-A:10-a,tions for sentencing purposes. In accordance with RSA
III, priorthe triggeredconvictions a sentence enhancement to life
imprisonment that,without parole. The defendant also argues
regardless utilized,of what proofstandard of is the wasevidence

proveinsufficient to his identity personas previouslythe convicted.
theGenerally, facts asupporting sentence need not be proved

See,abeyond Gosselin,reasonable e.g., 115,doubt. v.State 117 N.H.
(1977).122 In States, 224,Almendarez-Torres v. United 523 U.S.

(1998),228-48 the United States Supreme essentiallyCourt held
based,that enhancinga sentence part,statute in on prior convic-

tions, merelyis penalty provisiona aand does not create separate
Therefore,crime or a separateconstitute element of a crime. a prior

alleged indictment,conviction not be 227,need in the see id. at and
generally proved beyondneed not be a reasonable doubt as ofpart

however,charged. Court,the crime The noexpressed opinion “on
whether some heightened proof might applystandard of to sentenc-
ing significantlydeterminations that bear on severitythe of sen-

Id.tence.” at 248.
processThe defendant thatargues due demands “something more

proofthan a beyond probability convictions,a priorof the ifeven
they are considered to be enhancement factors rather then elements
of the offense.” proof beyondHe contends that a reasonable doubt
is the inappropriate agree.standard this case. We

first instepThe a due toprocess analysis is “determine whether
the challenged procedures legally protectedconcern a interest.”
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(1986). Here,275, the defendant128 N.H. 282-83of Bagley,Petition
constitution expresslywithout Ourparole.faces a sentence of life

legallyas aimprisonmentto due beforerecognizes right processthe
Therefore,CONST., I, art. 15. wept.See N.H.protected interest.

beyond aof convictions reason­proof priorwhethermust consider
duesafeguard processto the defendant’srequireddoubt isable

632-A:10-a, III.sentencing of RSA Seeprovisionsunder therights
weighingentails the128 at This considerationN.H. 283.Bagley,

following factors:

(2)action;(1) theby the officialthe affectedprivate interest
throughof such interestdeprivationrisk of an erroneous

used, value, any,if ofprobableand theproceduresthe
(3)safeguards; and theproceduralor substituteadditional

interest, function involved andincluding thegovernment’s
additional orburden that thefiscal and administrativethe

would entail.requirementsproceduralsubstitute

atId. 285.
deprivation liberty.ofaffected here is theThe interestprivate
imprisonment withoutpenalty,of the death lifeexceptiontheWith

in this State.may imposedthat bepenaltyis the most severeparole
priorto forappliedof convictionsAccordingly, proofthe standard

632-A:10-a, may dramaticallyIII affect theRSAsentencing under
liberty.defendant’s

athe a exists that defendantTurning prong, possibilityto second
paroleerroneously imprisonmentto life withoutmay be sentenced

632-A:10-a,to RSAproof pursuantthe standard ofunder current
any possi-sentence renders suchgravity potentialIII. The of the

by heightenedminimized ability significanta risk that must be
proof.burden of

itsgovernment’s recognizethe interest. WeWe last consider
for and to minimizesentencingexpanded hearingsto avoiddesire

court,the prosecution,on the“fiscal and administrative burdens
678,L.,In re Eduardo 136 N.H. 688enforcement officials.”and law

(1993). in protectinghas interest its citizensThe also angovernment
of proofA standard under RSAheightenedfrom offenders.repeat

632-A:10-a, III, however, withdramaticallynot interferewould
information, i.e.,Indeed, variety ofalegitimatethese concerns.

securitycards, reports,FBI socialbooking photographs,fingerprint
tonumber, readilyinformation is availableidentifyingand other

trial courtto thepresentedThis information can beprosecutors.
doubt,ensure, thatbeyond a reasonableefficiently effectivelyand to
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the defendant was convicted of two prior aggravated sexual assaults
permanentlyand should be from society.removed

The analysis supportsof these three factors our conclusion
of Hampshirethat the Due Process Clause the New Constitution

requires proof beyond a of priorreasonable doubt convictions used
to enhance a defendant’s to parolesentence life without under the

632-A:10-a,of RSA III.provisions
counts,Accordingly, we vacate the defendant’s sentences on all

imprisonmentsince the sentence of life parole maywithout have
the trial imposingaffected court’s decisions in the other sentences.

If after in camera review of the DCYF records the trial court does
trial,not sentencingorder a new then a new hearing shall be held

Therefore,opinion.consistent with this we do not reach the
sufficiencydefendant’s of the evidence claim.

Although the defendant raised other in hisissues notice of appeal,
the issues were not briefed and we deem them waived. State v.

(1998).648,Mountjoy, 142 N.H. 652

rem,anded.in inpart; part;reversed andAffirmed
THAYER, J., argumentsat for oral but resigned prior to the final

vote; BROCK, C.J, concurred; HORTON, retired,J. specially as-
490:3,signed under RSA concurred.
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