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the defendant was convicted of two prior aggravated sexual assaults
permanentlyand should be from society.removed

The analysis supportsof these three factors our conclusion
of Hampshirethat the Due Process Clause the New Constitution

requires proof beyond a of priorreasonable doubt convictions used
to enhance a defendant’s to parolesentence life without under the

632-A:10-a,of RSA III.provisions
counts,Accordingly, we vacate the defendant’s sentences on all

imprisonmentsince the sentence of life parole maywithout have
the trial imposingaffected court’s decisions in the other sentences.

If after in camera review of the DCYF records the trial court does
trial,not sentencingorder a new then a new hearing shall be held

Therefore,opinion.consistent with this we do not reach the
sufficiencydefendant’s of the evidence claim.

Although the defendant raised other in hisissues notice of appeal,
the issues were not briefed and we deem them waived. State v.

(1998).648,Mountjoy, 142 N.H. 652

rem,anded.in inpart; part;reversed andAffirmed
THAYER, J., argumentsat for oral but resigned prior to the final

vote; BROCK, C.J, concurred; HORTON, retired,J. specially as-
490:3,signed under RSA concurred.
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(Simon Brown,R. assis-attorney generalT.Philip McLaughlin,
orally), for the State.on the andattorney briefgeneral,tant

Concord,defender, andbyof briefEvans, appellateRisa assistant
the defendant.orally, for

Etienne, from hisNADEAU, defendant, appealsThe DickensJ.
ofand one countdegreecounts of first assaultconviction for three

(1996);(1996); RSA 630:1-b RSAattempted murder. See RSA 631:1
(1996). Superiorthe Courtasserts thatThe defendant629:1

J.) ofdisallowingin two lines(Hollman, its discretionabused
and remand.reversecross-examination. We

1, 1997, gunshots wereearly morning Septemberthe hours ofIn
Nashua, injuringin threein Bahama Beach Clubthe crowdedfired
Guillermo, laterRaymond whothose shot waspeople. Among

hisAt firstperpetrator.of theconflicting identificationsoffered
beingheemergencyin room where wasthepolice interrogation

wounds, the who shot himpersonhe identifiedgunshotfortreated
alsoman, one, build.” Guillermoa]six foot thin[withas a “black

he had a priorwith whomthe shooter was someoneindicated that
inadamantthat Guillermo wasA officer testifiedpolicealtercation.

interview, theGuillermo identifiedduring thatassertion. Alsothis
aphotographs. Duringan ofamong arrayfrompicturedefendant’s

assailantindicated hispolice,the Guillermosubsequent session with
of theexception photoorangean shirt. With thewearingwas

thetoidentification, exculpateinitial statements tendedGuillermo’s
defendant.

later,1998, madesix months GuillermoapproximatelyIn March
hishe recantedchanges to his identifications:significanttwo
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orangeassertions assailant an shirt and thatwearingthat the was
had Guillermohe had a altercation with the assailant. testifiedprior

trial,to each but lateras of his identifications at said the statements
were accurate.

recantations,One month to these hadprior attorneyGuillermo’s
behalf, Club,filed, againston his a civil law Bahama Beachsuit the

injuredwhich he was of the club’salleged negligentbecause
22, 1998, ininspection guests possession Aprilof for of weapons. On

statement, tospecialits and brief the club itplea indicated intended
Guillermo,against allegingraise a faultcomparative defense he was

ofacquainted with the to the theprior night shooting.assailant
precludeThe State filed a motion in limine to the defense from

ofintroducing arguesevidence this civil suit. The defendant that
credibility,information this suit is ofprobativeabout Guillermo’s

and that and his toprotect rightthe State Federal Constitutions
regarding potentialconfront Guillermo his bias. theSpecifically,

defendant asserts that decision to recant his initialGuillermo’s
identification ofbywas motivated a desire to increase his chances
recovery in civil arguesthe suit. The defendant that the club’s
comparative would diminished ifnegligence defense be Guillermo
had not the shooter. The trial grantedcourt the State’sknown

limine,motion in orsuggesting the evidence was either irrelevant
jury.toconfusing the

right to in“[T]he cross-examine adverse witnesses criminal
505, (1992)cases is Rodriguez,fundamental.” State v. 136 N.H. 508

omitted).(quotation providesCross-examination the defendant “a
right face,... to the againstmeet witnesses him face to beand

CONST,fully I,heard in his defense.” N.H. 15.pt. art. This includes
rightthe to theexpose possible biases of witnesses. See v.State

Allison, 550, (1991).134 N.H. 558 While it is within the ofdiscretion
trial cross-examination,the court limitto “the bemaydefendant not

denied the toopportunity make at least a level of inquiry.”threshold
Id.

State v. Allison was a innegligent homicide which acase witness
had given policethe a damagingstatement to the State’s case.
Allison, Later,134 atN.H. 552. the materiallywitness testified to
different facts that benefited the State. Id. The defendant asserted
that the witness had been summoned to a of motordivision vehicles
hearing, which followingwas canceled his testimonyfavorable for
the State. Id. at argued557. The helpdefendant this evidence would
establish motivation for the change from witness’sthe earlier
statements. Id. was improperWe determined it for the trial tocourt
exclude ofthis line atquestioning. Id. 558.
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Allison, “thepermittedthe trial court hadNotably, in
the a civil‘pertainingof to existence of[the witness]questioning

allegeda as a result of his[the was]in which witness defendantwrit
ourin accident.’” Id. at 557. We reiteratethe samenegligence

righta to confront adversethat criminal defendant’sholding
regardingincludes the to cross-examinenecessarily rightwitnesses

civil in whichand bias from actionsarising contemporaneousmotive
trial courthas financial interest. conclude thethe witness a We

suit.Guillermo’s civilby excluding regardingerred the evidence

reject that this error was harmless.the State’s contentionWe
harmless, the State must demonstrateFor us to rule that error was

the did not affect verdict.a doubt that error thebeyond reasonable
Allison, The the wasargues134 N.H. at 556. State defendantSee

ontestimonytoopportunityafforded sufficient discredit Guillermo’s
however,believe,other the civil matter. Wegrounds pendingthan

to thatinquiredefendant have been able into biasthat the should
lawsuit,infrom of financial a civilhope gain pendingexist themight

to discredit witness forhe otherwise allowed thethougheven was
at the time of the relevant events.confusion or intoxication

Therefore, to thissaywe the decision excludecannot court’s
wasevidence harmless.

testimony cumulativeThe State also contends Guillermo’s is
disagree.of evidence.compellingin the context other abundant We

on of first assaultdegreewas convicted three countsThe defendant
eyewitnessof There was testi­attemptedand one count murder.

shot into theguna that defendant amony from second witness the
theregardingclub. further evidence who shotcrowded There was

regardingand circumstantial evidence the defendant’sother victims
juryconcludenight.of a that We cannot that thegunpossession

the same as thedegreevarious accounts toconsidered these
Further, fourthat weretestimony by givenoffered Guillermo. there

convictions, certaintywith whichwe cannot determineseparate
thesejurors sustaining anythe found toward oftestimony credible

convictionswe reverse the and remand.Accordingly,convictions.
argument will arisethe likelihood the defendant’s secondGiven

retrial, arguesit. The defendant heany brieflywe addressduring
impeach credibilityto the of State witnessshould have been allowed

assaultpolice alleginga sexualby inquiring reportMorelli about
filed recanted.that she and later

(2000),White, N.H. setsin v. 145 544Our recent decision State
if ofdetermining prior allegationsforapplicableforth the standard
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probative There,of truthfulness. we said that asexual assault are
correctly atrial court admits such evidence after determination

prior allegations demonstrably false, which we“that the were
interpret ‘clearly convincingly White,and untrue.”’ State v.to mean

If, retrial, moves145N.H. at 548. at the defendant to cross-examine
prior allegations, applyregarding thisMorelli’s the court should

standard.

and remanded.Reversed

concurred; HORTON, retired, GROFF, J.,BRODERICK, J., J., and
490:3,under con-superior justice, specially assignedcourt RSA

curred.
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