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DeMauro, 879, (1998) (bracketsDeMauro v. 142 N.H. 889 and
omitted).ellipsis Moreover, while the trial court might have had

more accurate information had the defendant complied with its
order, the record was not entirely devoid of onevidence this issue.

returns,The form,record included tax in completedsome and
evidence concerning the standard of ofliving partiesthe and the

theyassets had during marriage.accumulated their

A trial court may equitydetermine that anrequires
unequal distribution of marital property. Bursey Bursey,See v. 145

(2000).283,N.H. 286 The trial court’s efforts to avoid future
conflicts parties by jointbetween the eliminating of theownership

defendant,marital and awardingbusiness it to the see v.McAlpin
737, (1987),McAlpin, 129 N.H. 742 justified the greateraward of

of portionsshares other of maritalthe estate to the plaintiff. The
trial court made specific findings supported by the inrecord each of
the provisions of the divorce now bydecree contested the defendant.

findAccordingly, we no abuse of discretion in its of alimonyaward
and property.marital

inIssues raised the defendant’s of appealnotice but not addressed
in Dorval, (1999).his 455,brief are waived. See State v. 144 N.H. 458

Affirmed.
j.,THAYER, argumentsat for oral but resigned prior to the final

vote; BRODERICK, DALIANIS, JJ., concurred;andNADEAU
HORTON, J., retired, 490:3,specially assigned under RSA con-
curred; DALIANIS, JJ.,NADEAU and took inpart bythe final vote
consent of parties.the
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(RichardWadleigh, Peters,Starr & of Manchester Thorner and
Murphy Murphy orally),brief,L. on the and Ms. for theJennifer

petitioner.

(DanielPhilip McLaughlin, attorney general Mullen,T. J. senior
attorney general, Philip Bradley,brief,assistant on the and B.
attorney general, orally),assistant for the State.

appeal Hampshire Depart-BRODERICK, J. This is an from a New
(DES)Employment Security petitioner,ment of thatdecision the

(Distributors), Hamp-Distributors,John Hancock Inc. awas New
employer subject Unemploymentshire to the Federal Tax Act. We

affirm.
supports following headquar-Distributors,The record the facts.

engaged sellingMassachusetts,tered in is in the business of
registered includingsecurities, funds,mutual unit investment

partnerships, generaltrusts, limited securities and similar invest-
opportunities. carry business,ment To out its Distributors contracts

typically agencywith brokers who work for an insurance affiliated
parent company,with Distributors’ John Hancock Mutual Life

(JHMLICO).CompanyInsurance JHMLICO sells insurance
through managerial general agencies. Managerial agenciesand are

operated by performingowned and JHMLICO and all individuals
employees.services for them are considered JHMLICO General

agencies, byhand,on the other are not owned JHMLICO and all



126

indepen-individuals services for them are consideredperforming
dent contractors.

Representative Agreements”enters into “Sales withDistributors
noted,brokers, who, also managerialits as work for JHMLICO’s

brokers,all itsgeneral agencies. regard-and Distributors considers
managerialof are ofthey employeesless whether JHMLICO

for to beagencies provide general agencies,or services JHMLICO
independent contractors.

brokers, who aOne of Distributors’ former was JHMLICO
unemploymentfiled formanagerial agency employee, compensation

potentialin the fall of 1994. The amount of his benefits was
inby earnings employment duringdetermined his covered calendar

1993). hadyear (Supp. reported1993. See RSA 282-A:25 JHMLICO
Rather,to had not.employee’s wagesthe DES while Distributors

broker, treatingDistributors issued a 1099 form to its former thus
its to him aspayments non-employee compensation.

investigation,After an initial DES issued a determination of the
to itspaymentsclaim which included Distributors’ former broker.

Thereafter, 1994,in issued a determination ofearly December DES
that was a Newliability Hampshirewhich concluded Distributors

Tax Act.employer subject Unemploymentto the Federal Distribu-
appealed, arguing managerial agencytors that its brokers were

282-A:9,from definition of under RSA IIIexempt “employment”the
(amended(1987) IV(s) (1987) 1996),and and thus it was not

Incompensation.to a tax for theirobligated pay unemployment
1996, managerial agenciesDES ruled that ofemployeesOctober

for also ofemployeeswho served as brokers Distributors were
denied,its motion for wasDistributors. After reconsideration

appeal.Distributors filed this

I

statute,unemploymentThe aim of our RSAcompensation
282-A, spread unemployment lightenis to curb the of andchapter

involuntarily unemployed. Appealthe burden on those See of
(1987)(1983).Boudreault, 332, 282-A:9,1 broadly123 N.H. 333 RSA

“service, inincludingdefines to mean service inter­“employment”
hire,commerce, contractperformed wages anystate for or under of

oral,or or with serviceexpressed implied, together per­written
which constitutes under the‘employment’formed within the state

282-A:9,of the Federal Tax Act.” RSAprovisions Unemployment
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IV(s) and(1987), however, certain servicesexpressly excludes
from of employment:activities the definition

hawker, engagedindividualpeddler or otherbyServices a
resale, byintended forproducts,retail of notsellingin the

manner,demonstration, or in adoor-to-door similarhome
establishment, andin a retailperformedother than service

to salesby relatedsolelyremuneration is commission
of worked.rather than the number hours

broker, who worked at athat its formerarguesDistributors first
under exclusion be-agency, thismanagerial qualifiedJHMLICO

of a in a non-retailproductin the retail saleengagedcause he was
thatfound thecompensated solely byand commission. DESsetting

the offices fromagencyand that“products”sold were notsecurities
paidand for which Distributorsthey frequentlywhich were sold

fee,a were akin to retail establishments.JHMLICO rental

contested,isstatutory exceptionthe ofapplicability aWhere
exception.on to establish thepurported employerthe burden is the

Boudreault, ofat In a decision thereviewingSee 123 N.H. 333.
DES, questionsour on of fact andjudgmentwe will not substitute

findingsdecision its or conclusions were“upholdwe will unless[its]
law,unauthorized, or inby clearlyaffected an error of erroneous

Work-A-Daypresented.” Appealof all theview evidence of of
omitted).(1989)Nashua, 289,132 N.H. 291 (quotation

IV(s)282-A:9, aof RSA does not exclude sellerplain languageThe
282-A:9, IV(s),RSA inof securities from the term “employment.”

aruling, by“[s]erviceseffect at the of the DES excludestime
hawker, in ofpeddler engaged sellingor other individual the retail

added.)products.” commonly historicallyIt is and(Emphasis
peddlers goods, intangiblethat and sell notunderstood hawkers

Shenton, 216,as See v. 78 N.H.items such securities. Albertson
(1916); 224, (1902); Wells,225v. 71 State v.Angelo,217-18 State N.H.

(1898).424, Securities, definition,by tangible425-26 are not69 N.H.
XX(a)421-B:2, (1998);or seegoods, wares See RSA alsoproducts.

382-A:9-105(h) 2000) documents,(excluding(Supp. money,RSA
instruments, accounts, chattel and min-paper, general intangibles

from of “goods”).erals before extraction the definition

languagewill words to of a statute whichplainWe not add the
legislature Academythe chose not to include. See Brewster v. Town

(1997).382, 282-A:9,142 N.H. 384 that RSAWolfeboro, We noteof
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IV(s) does not include “intangibles.”the term “securities” or
Further, IV(s)282:9, 1996,itlegislature,the when amended RSA in

281-A:2,also not to “intangibles.”chose include the term RSACf.
VI(b)(3)(A) (1995) (statute excludes “direct sellers” of “consumer
products, intangibles”services or from the term Inemployment).
sum, a seller of securities cannot be considered a of “prod-seller

IV(s).282-A:9,ucts” plain meaningunder the of RSA soHaving
concluded, we need not address Distributors’ further arguments
about protection allegedly by statutorythe afforded the exclusion.

II

brokers,arguesDistributors also that its who employeesare
at managerial agencies, employees byJHMLICO’s are not its virtue

282-A:9,of the exclusion inprovided RSA III. This section provides:

performed byServices an individual for shallwages be
to employment subjectdeemed be to this unlesschapter

and until it is shown to the satisfaction of the commissioner
of the ofdepartment employment security that:

(a) Such individual has been and will continue to be free
from control or direction over the ofperformance such
services, fact;both under his contract of service and in and

(b) isSuch service either outside the usual course of the
business for which such service is or thatperformed such

is performed placesservice outside of all the of ofbusiness
the for suchenterprise performed;which service is and

(c) individual is incustomarily engagedSuch an inde-
trade,pendently occupation, profession,established or

business.

282-A:9, III. The is on party challengingRSA burden the an
“employment” determination to that all require­establish three

satisfied;for anyments exclusion have been failure to establish of
them is proof employment purposesconclusive of for of RSA chapter
282-A. N.H. at 291.Appeal of Work-A-Day,See 132 DES found that
Distributors failed to allsatisfy requirements.three Because we

(a) met,agree subparagraphthat was not we need not address the
remaining findings.DES’

Distributors’ on LakesAppeal Region Communityreliance of
Council, (1985),Services 127 to its thatsupport argumentN.H. 386
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in the perfor-its or controlfree from directionits brokers were
duties, Region,In Lakesmisplaced. Appealisof theirmance of

persons,tocare disabledprovided temporaryindividualswhere
forlogs bills servicesown time and submittedthey kept their

ofdeliveryofexception verifyingat theSee id. 387. Withrendered.
thefromseeking evaluations of the servicethe services and
theattempt to monitorentity notemploying “d[id]therecipients,

to Id.or what do.”providersof instructprovision services
itsthe in which brokerscontrast, Distributors controls mannerIn

itsAgreementthe executed withUnder Salessolicit business.
inmustbrokers, theythe useDistributors mandates literature

theirthey receive forsecurities and controls the commissionselling
are consum-the in which saleswork. Distributors controls manner

made.process anyto to sale oncerightthe refusemated and retains
records, files, and corre-including logsAll customer transaction

itssubjectand topropertyDistributors’ arespondence, remain
Brokers, terminated, must all such property.if returninspection.

Further, requirementsthey continuingmust with educationcomply
Distributors, violatingsubjectand are to fines forimposed by they

assertion,to theDistributors’company Contraryinternal rules.
brokers advancesprovidesrecord indicates that Distributors

are fromagainst Lastly, expressly prohibitedbrokerscommissions.
representing any priorother securities dealer without written
approval of Distributors.

from evidence thatIt was reasonable for DES to conclude this
agencieswork are not freemanagerialDistributors’ brokers who for

Indeed, inentityfrom its control or unlike the employingdirection.
monitorsAppeal Region, directly provi-Lakes Distributors theof

how it.sion of services and instructs brokers what to do and to do
See Lakes N.H.Appeal Region, 127 at 387.of

has to its burden ofAccordingly, Distributors failed meet
282-A:9, III,exemption under or that DES’demonstrating RSA

unauthorized, law, orfindings by any clearlywere affected error of
291,Appeal of Work-A-Day,erroneous. See 132 N.H. at 293.

Affirmed.

JJ.,DALIANIS, MANGONES,concurred; andNADEAU and GROFF
490:3,JJ., superior justices, specially assignedcourt RSAunder

concurred.


