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Portsmouth District Court
No. 98-627

Robert KowalskiJ.

v.

PortsmouthCedars of Condominium Association

13, 2001March

(KennethP.A.,Coughlin, Murphy,Rainboth & of D.Portsmouth
on andMurphy orally), plaintiff.the brief for the

McEachern, (JonathanPA.,Shaines & Springerof Portsmouth S.
the orally),on brief and for the defendant.

BROCK, defendant,C.J. The of Portsmouth CondominiumCedars
Association, a theappeals decision of Portsmouth District Court

J.) $4,956.43, costs,{Taylor, awarding including interest and on the
Kowalski,plaintiff’s, unjustRobert J. enrichment plain­claim. The

tiff cross-appeals, contending that the district court in findingerred
Act,no violation theunder Consumer Protection RSA ch. 358-A

(amended(1995) 1996, 1997, 1999). affirm in part, reverse in part,We
and remand.

The onparties agree followingthe facts. plaintiffThe owns
incondominiums the Cedars of Portsmouth complex,Condominium

which is run by the defendant. The defendant offered a listing
service for condominium owners who wanted to sell and rent units.
A unit owner who used this service the defendantpaid commissions
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1997, whoplaintiff,In thethe unit.the or rental ofor fees for sale
service, HampshireNewcomplainta with thethis filedhad used

(commission) defendant, seek-against theCommissionReal Estate
thealleged thatpaid. Hepreviouslyof that he hading return fees

(1995) (amended 1996,331-Aviolating chapterRSAdefendant was
2000), Estate Practice1997, 1998, 1999, New RealHampshirethe

salesperson without a realAct, broker oracting as a real estateby
orhold a real estate broker’sdoes notestate license. The defendant

(1995). The commissionSee RSA 331-A:3salesperson’s license.
appar-to and desist. The defendantthe defendant ceaseordered

still the same services.ently longer providesno collects fees but
alleging misrepresen-in district courtThe then filed suitplaintiff

enrichment, Protec-tation, violations of the Consumerunjust and
dismiss, on thehearingto and ation Act. The defendant moved

misrepresentationheld. The court dismissed the claim ofmerits was
did,of Itand no the Consumer Protection Act.found violation

however, unjuston enrichmentplaintifffor the hisjudgmententer
claim.

by:courtarguingThe that the district erredappealed,defendant
(1) as a ofgranting unjustthe enrichment claim matterplaintiff’s

(2)331-A; granting thechapterlaw due to the violation of RSA
anunjust allegation findingclaim orplaintiff’s enrichment absent

fees;keepfor defendant to thethat it would be unconscionable the
(3) private righta of actionallowing plaintiff proceedand the to with

the ofchapter plaintiffunder 331-A. The denialcross-appealsRSA
claim, that districtcontendinghis Consumer Protection Act the

(1) wasby: failingcourt to find that the defendant’s conducterred
(1995 (2)358-A:2, 2000); theSupp. applyingunfair under RSA &V

(3)358-A;RSA to findchapter failingstandard under andwrong
knowing.that the defendant’s conduct was willful or

inthe district courtThe defendant first contends that erred
unjust rulingthe enrichment claim. The court’sgranting plaintiff’s

stated, in part:on claimthis

alleges that the DefendantPlaintiff’s second Count was
argues that the doctrine doesunjustly enriched. Defendant

[i.e.],benefit,not as the Plaintiff received a the saleapply
arguesunits. further that theor rental of his Defendant

commissions, fees, Unjustat rate.or were a reduced
Inopposed legalas to aequitable concept.enrichment is an

to the Plaintiff must show that restitutionorder recover
conceptis on thattheorymade. The based theshould be

injureda to This isparty.fairness restitution therequires
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not, in the aopinion, unjustCourt[’]s matter of enrichment
requireswhich a fairness,restitution as ofmatter but

requires restitution as a ofmatter law.

The court this by agreementreached conclusion thatfinding the for
compensation between the plaintiff and wasdefendant void ab

such,initio. As the defendant notwould be allowed to sue for unpaid
commissions, and the district court thatreasoned it should not be

to anyallowed keep previously collected commissions either. We
agree.

“A trial court must determine whether equitiesthe facts and of a
particular case a inremedywarranted restitution. This court will
not court,substitute its judgment for that of a trial unless the

rulingscourt’s and findings unsupported byare the evidence or are
Co.,erroneous as a matter law.”of R. v.Zoppo CityInc. of

Manchester, 1109, (1982) (citation omitted).122 N.H. 1113 Here, we
note that no of hearingrecord the on the providedmerits has been
to us. of“Consequently, purposesfor this appeal we must assume
that the supportedevidence the trial court’s findings, and must limit
our to apparentreview errors oflegal on the face the record that we

Aranosian, 92, (1986) (citationhave.” Perron v. 128 N.H. 94
omitted).

required broker,one is to take out a as“[W]here license to act a
a person not licensed as a broker is notordinarily entitled to collect
a commission arising out of a real agreementestate transaction. An
to pay a real brokerageestate commission to a person who is not a
licensed real estate broker is not an enforceable isobligation and

(1997)itsvoid at 12 AM. 2Dinception.” §JUR. Brokers 217
(footnotes omitted); Companysee Coltin v. SavingsManchester
Bank, (1964) (RSA254,105 N.H. chapter257 331-A prohibits

personunlicensed from entering brokerage byinto agreements
unenforceable).themmaking void and

general 331-A:32,The effect of this is inprinciple codified IRSA
(1995), which noprovides that real estate broker or salesperson can
bring an action for compensation or forrecover services rendered
“unless such person dulywas licensed under this chapter as a
broker or atsalesperson performthe time of actoffering anyto such
or defendant,service.” The conceding provisionwhile this aacts as

anprevent commission,shield to broker from suingunlicensed for a
argues that it is statutorynonetheless consistent with the scheme to
prevent the plaintiff suingfrom to recover paid commissions. We

acceptcannot interpretationthat of the To do sostatute. would
encourage unlicensed topersons payments, therebyseek advance
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undermining chapterof Seepurposethe RSA 331-A. RSA 331-A:1
(1995) of “to real(purpose chapter regulate practicethe of estate

salespersonsbrokers and in to that meettheyorder ensure and
understandingmaintain which promote publicminimum standards

and confidence in the of brokerage”); Cooperbusiness real estate v.
(Fla. 1982).Paris, 772,413 So. 2d 774 Dist. Ct. App.

may“A trial court anrequire individual to make restitution for
unjust enrichment if has a which wouldhe received benefit be
unconscionable for him to retain.” R. 122 N.H. 1113. “ToZoppo, at

restitution,entitle one to it unjustmust be shown that there was
enrichment acts or athrough wrongful passiveeither ofacceptance
benefit that would be to v.unconscionable retain.” Cohen Frank

(1978) omitted).Inc., 512,Developers, 118 (quotationN.H. 518

The defendant plaintiffcontends that the failed to demon­
strate and the diddistrict court not find that the defendant received
a benefit that would be for retainunconscionable it to because the
plaintiff bargained:received that for which orhe the rental sale of

disagree.his units. We The defendant that notadmitted it did hold
license;a real estate the district court found that its actions were

Itillegal. wrongfully byobtained sellingcommissions real estate
Further,without a license. theallowing defendant to retain the

commissions suchunder circumstances would be unconscionable for
it would “affront duty[our] affirmative to see that the party
violating public policy anynot benefit in as a ofway result [its]
wrongdoing.” Cooper, So.413 2d at 774. cannot sayWe therefore
that aas matter of law the district court in awardingerred the
plaintiff the commissions based theupon doctrine of unjust enrich­
ment.

Brothers,The defendant further contends that under DeCato Inc.
v. Westinghouse (1987),Credit 129 N.H. 504Corp., the district court

in grantingerred the plaintiff’s unjust enrichment claim because
the onlydefendant committed “technical” Decato in-violations.

399-B,volved a oftechnical violation chapter regulatesRSA which
(1998the disclosure of charges,finance see RSA 399-Bch. & Supp.

2000). There, recognizedwe that a credit transaction runsthat afoul
of chapter DeCato,RSA 399-B does not necessarily render it void.
129 N.H. at 509. distinguishableDeCato is thus from the case at bar
because of generalthe rule that contracts with unlicensed brokers

Coltin,are See 257;void. 105 at 12 §N.H. Am. 2dJUR. Brokers 217.

The argues delicto,defendant also that the doctrine of in pari
i.e., fault,equal prevents plaintiffthe from recovering the commis-
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illegalparty This ishe a to an contract. doctrinesions because was
inapplicable of case.to the facts this

forbiddingLegislaturethe enacts a statute certainWhen
personspurpose protecting offor of one classconduct the

protectedanother, theof a member offrom the activities
notwithstandingmay the thatan action factclass maintain

protectiveillegal Thehas in the transaction.he shared
by allowinglegislationpurpose theof the is realized

againstplaintiff his the defendant withinto maintain action
primarily In it is saidto be this situationthe class deterred.
plaintiff parinot delicto.the is inthat

(Cal. 1958) (bracketsCooper, App.62, Ct.v. 324 P.2d 65Lund
omitted). recoveryplaintiff’spublic policy supportsTherefore, the

byperformedpaid for the unlicensed defendant.of funds services
HeritageCity Industries, 185,972 F.2dSee Com. Center v.Kansas

(8th 1992).190 Cir.
by upholding award ofthat theThe defendant further contends

unjustlyplaintiffplaintiff, the who will beto the it iscommissions
“may [harsh] [i]t was,. . . afterthis be . .a result.enriched. While

necessary[defendant] itall, the license andwho failed to obtainthe
predicament. presentpresent [Its][its]was that failure that caused
[itself].” v.is to one but CitaraManismisfortune traceable no

1992)(Md. (Bell, dissenting).964, J.,Hallowell, 981613A.2d
Finally, inerredthat the district courtthe defendant contends

unjustjudgment plaintiff’sentering claim be-the enrichmenton
predicated uponclaim, theothers, defendant’sthis and all arecause

provide privatechapter 331-A, awhich does notviolation of RSA
unjustright equitable nature of the doctrine ofof action. theGiven

Developers, 518,Inc.,enrichment, 118 N.H. atsee v. FrankCohen
chapter provides privateawe not address whether RSA 331-Aneed

right of action.
plaintiff arguescross-appeal, that district court erredOn the the

applyruling not to hisin Protection Act didthat the Consumer
stating:plaintiff’s writ,III ofcourt count theclaim. The dismissed

applynot to thisfinds that 358-AdoesThe Court R.S.A.
damages ifaction for defendantThat statute allowsancase.

any“any competition, or unfair orunfair method ofuses
anydeceptive act[”] in of trade or commercethe conduct

already found that the actsthe state. The Court haswithin
deliberatelyor,deceitful, at notnot leastof Defendant were

so.
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358-A:2, Y,III violationallegedCount a of which makes itRSA
unlawful to “that a arepresent person sponsorship,has approval,
status, affiliation, connection personor that does not have.”such

358-A:2,RSA of apartV is non-exclusive list of acts that the
legislature compe-has determined constitute “unfair ofmethodfs]

or deceptivetition unfair or or practice[s].” RSA 358-A:2act[s]
2000).(Supp.

We statute plain ordinaryconstrue a to theaccording and
meaning of used. N.H.the words See Milette v. System,Retirement

(1996).342,141 N.H. 345 The ofplain RSA doeslanguage 358-A:2
not require finding fact,a of and in termdeception,”“deliberate the

appear“deliberate” does not in theanywhere statute. Because we
conclude that maythe district court have theerroneously applied
elevated ofstandard “deliberate to the claimdeception” plaintiff’s

Act,under the Consumer Protection reversewe and remand this
to the forissue district court such proceedingsfurther as it deems

Fowlie, (1994).necessary. 234,See State v. 138 N.H. 237 expressWe
opinionno as to the plaintiffwhether thatproved the defendant

committed the unlawful act of that“representing” it has a sponsor­
ship, status, have,approval, affiliation or thatconnection it does not
leaving that trialissue to the court to onconsider remand. See RSA
358-A:2, V.

in part; reversed in part; remanded.Affirmed

THAYER, j., sat for oral argument resignedbut finalprior to the
vote; j.,BRODERICK, concurred; HORTON, J., retired, specially

490:3,assigned under RSA concurred.
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