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485 (1998). In Rothe, we explained that “[ulnlike suspended sen-
tences, deferred sentences lack explicit statutory authority,” but
have been impliedly condoned by the legislature. Id. (citation
omitted). The primary difference between these sentence options,
however, is the procedure that must be followed for their imposition.

The fact that suspended and deferred sentences are distinet
sentencing options with differing procedures for imposition is a
distinetion without a difference for our purposes today. We find,
therefore, that an implied condition of good behavior in suspended
sentences is applicable to deferred sentences. As we stated in
Budgett, “[i]t would be illogical and unreasonable to conclude that a
defendant who has been granted conditional liberty, needs to be
given an expressed warning that if he commits a crime, he will lose
the privilege of that liberty.” Budgett, 146 N.H. at 138. “[A]
condition . . . that a person may not commit a crime, is so basic and
fundamental that any reasonable person would be aware of such
condition.” Id. (quotation and brackets omitted). Thus, as with a
suspended sentence, a fundamental condition of any deferred
sentence “whether expressly stated or not, is that the defendant
shall not violate the law.” Id. (quotation omitted).

Il Accordingly, we hold that there is an implied condition of good
behavior in deferred sentences and that the condition does not
offend due process. Therefore, the defendant’s right to due process
was not violated by the court’s imposition of his deferred sentence
because of his criminal conduct.

Affirmed.

BRODERICK, NADEAU and DALIANIS, JJ., concurred; HORTON,
J., retired, specially assigned under RSA 490:3, concurred.
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MEMORANDUM OPINION

GROFF, J., superior court justice, specially assigned under RSA
490:3. The defendant, Christopher Palermo, appeals from an order
of the Superior Court (Morrill, J.) imposing his deferred sentence.
We vacate and remand.

The record supports the following facts. In March 1997, the
defendant pleaded guilty to the crimes of theft by unauthorized
taking, see RSA 637:3 (1996), and criminal solicitation, see RSA
629:2 (1996). The Superior Court (Smith, J.) sentenced the defen-
dant to the New Hampshire State Prison for one to two years on the
theft by unauthorized taking charge, but suspended the maximum
sentence on the condition of good behavior.

On the criminal solicitation charge, the court sentenced the
defendant to prison for three to six years, deferred for five years.
The defendant’s deferred sentence was expressly conditioned on the
completion of the Marathon House program upon his release. The
court also placed the defendant on probation for three years.

The State moved fo impose the defendant’s suspended and
deferred sentences on the grounds that the defendant violated the
condition of good behavior because he committed numerous prison
disciplinary violations. The Superior Court (Morrill, J.) held a
hearing on the State’s motions on February 17, 1998. At the hearing,
four department of corrections officers testified that the defendant
was disruptive, disobeyed orders, threatened prison staff members
and their families and resisted being handcuffed. Based upon this
testimony, the court found that the defendant was not of good
behavior and imposed his suspended and deferred sentences.

On February 24, 1998, the defendant moved for reconsideration of
the court’s order, arguing, inier alia, that the court’s imposition of
his deferred sentence violated his right to due process because he
was not given notice that his sentence was conditioned on good
behavior. The superior court denied the defendant’s motion, stating
that “[ilmplicit in the deferral of any sentence is the condition that
the defendant be of good behavior.” This appeal followed.

I 1n State v. Graham, 146 N.H. 142 (2001), we held today that
there is an implied condition of good behavior in deferred sentences,
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and that good behavior is limited to conduct conforming to the law.
Having considered the circumstances in this case, we conclude that
the court erred in imposing the defendant’s deferred sentence. The
court’s order imposing the defendant’s sentences simply stated that
“[blased on the evidence submitted at the hearing on February 17,
1998, I find that the defendant has not been of good behavior.” The
court did not, however, indicate whether it had found that the
defendant’s disciplinary violations constituted criminal acts under
New Hampshire law. As a result, we cannot affirm the trial court’s
decision that the defendant violated the implied condition of good
behavior in his deferred sentence.

Accordingly, we remand the case to the superior court for
additional findings consistent with this opinion.

Vacated and remanded.

BRODERICK, NADEAU and DALIANIS, JJ., concurred; HORTON,
J., retired, specially assigned under RSA 490:3, concurred.
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