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to law.conforming theis to conductlimitedgoodthat behaviorand
case, conclude thatin this wethe circumstancesconsideredHaving

Thesentence.in the defendant’s deferredimposingthe court erred
stated thatsimplythe defendant’s sentencesimposingordercourt’s

17,Februaryonhearingat thesubmittedon the evidence“[biased
of behavior.” Thegoodhas not been1998, defendantI find that the
it had that thehowever, whether foundnot, indicatecourt did

undercriminal actsviolations constituteddisciplinarydefendant’s
trial court’sresult, affirm theAs we cannotHampshire law. aNew

goodcondition ofimpliedviolated thethedecision that defendant
in sentence.his deferredbehavior

forsuperior courtthe case to thewe remandAccordingly,
opinion.with thisfindings consistentadditional

remanded.Vacated and

JJ., concurred; HORTON,DALIANIS,BRODERICK, NADEAU and
490:3, concurred.retired, under RSAJ., assignedspecially

Hillsborough-southern judicial district
No. 98-712

Hampshireof NewThe State

v.

Leroy Wallace

16, 2001March



147

(MichaelPhilip McLaughlin, attorneyT. general Delaney,A.
attorney, on the brief for theorally),and State.

Evans, defender, Concord,Risa assistant appellate byof brief and
orally, for the defendant.

J.,HORTON, retired, specially assigned under RSA 490:3. The
defendant, Wallace,Leroy appeals bythe denial Superiorthe Court

J.)(Brennan, of his suppress.motion to We affirm.
convicted, trial,The defendant jurywas after a A felonyof class

burglary premisesof the at 22 in Nashua,Wilder Street committed
(1996).on or January 27,about 1997. See RSA 635:1 The State

introduced as evidence at trial set fingera of inked printsand hand
taken from the defendant. The State then introduced expert
testimony that printsthose matched latent prints taken from the
burglary Thescene. challengesdefendant the introduction of his

prints,inked arguing that they were the offruit an unconstitutional
investigatory stop.

facts,followingThe which are not challenged on appeal, were
byfound trialthe court or inappear the record. approximatelyAt

7:15 p.m. 1, 1997,on February Nashua Police Officer Sergio Hebra
was patrolon investigating recent inburglaries 2the area between
Wilder Street and Sixth defendant,Street. Hebra saw the wearing
dark clothing sweatshirt,and a hooded coming from the ofdirection
2 Street,Sixth a residence that had been burglarized two days
earlier. As the approacheddefendant profile”Hebra’s police“low
car, Hebra saw him a completemake degree360 turn. Hebra also
observed the defendant look fromnervously side to side. When the
defendant car,reached Hebra’s Hebra him generalasked some
questions, to which the defendant responded that was waitinghe for

John,a whom,friend named with he shortly explained,thereafter he
planned to smoke marijuana. Hebra gotthen out of his car. After
further ofquestioning area,the defendant investigationand of the
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theburglaryfor offelony attemptedthe defendantHebra arrested
Street, changedwasalthough charge2 the laterresidence at Sixth

defendant’s inkedtrespass. printscriminal Theto misdemeanor
following his arrest.policetaken Nashuabywere the

atbythat his Officer Hebracontends detentionThe defendant
1 the State and FederalFebruaryon violated bothSixth Street

Constitutions, taken at his arrestprintstherefore the inkedand
22forin the trial the Wilder Streetsuppressedshould have been

ourthe defendant’s claims under Stateburglary. We address
Ball, (1983).226,v. 124 N.H. 231Constitution first. See State

protectiveat as in this areaState is leastBecause the Constitution
Constitution, need not inengage separateas the Federal we a

Vadnais, 68, (1996). In141 N.H. 70analysis. State v.federal See
accept findingswe its factualreviewing ruling,the trial court’s

clearlyare erroneous. Seethey lack in the record orsupportunless
(1996).Roach, 64, Our of the trial court’sv. 141 N.H. 65 reviewState

conclusions, however, de id. at 66.legal is novo. See

to undertake anpolice investigatory“In order for officera
— onsuspicionmust have a basedstop, the officer reasonable

with inferencestogethertakenspecific, articulable facts rational
— is,been,hasparticular person stoppedfrom those facts that the

be, activity.”in criminal Id. The factual basisengagedor about tois
is,the time forthe exist at the defendantstop mustsupporting

aId. The trial court ruled thatpurposes,constitutional seized.
AsofgotHebra out his cruiser.seizure occurred when Officer
onruling appeal,that on “our sole taskparty challengesneither

suspicionthere was reasonableappeal is to determine whether
Vadnais, 141 at 70.the at that N.H.stop time.”supporting

following facts thesupportedcourt found that theThe trial
stop:investigatory

(1)vehicle, knowledge: thathis hadUpon exiting Hebra
in ofvicinityat two robberies the thethere had been least

(2) that thewalking;the wasarea defendant[where]
exact direction of one ofwas from thewalkingdefendant

recently burglarized;that had beenthe Nashua residences
(3) awearing clothingwas dark andthat the defendant

(4)sweatshirt; adefendant made 360and that thehooded
hisnoticing policein vehicle.degree turn after Hebra

bythe innocuous details observed OfficerarguesThe defendant that
was,suspicion that the defendantsupportdo not aHebra reasonable

been, in Theengaged activity.to be criminalhad or was about
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instance, location or time offor that neither theargues,defendant
during earlya residential areastopped, namely,at which he wasday

hours, clothing,His which wasevening inherently suspicious.was
actions,weather, suspicious.was also not His hefor theappropriate

tosuspicious,furtive nor as he continuedargues, were neither
turn,making complete degreeafter a 360approach Officer Hebra

being questionedfrom side to side while islookingand his
he he there to meet.looking personconsistent with for the said was

sufficiency suspicion,To determine the of the officer’s]
articulated, not in isola-must consider the facts [he][we]

circumstances,tion, surroundingbut in of all thelight
mind, particular, mayin in that a trained officerkeeping

make and draw conclusions from conduct whichinferences
may unremarkable to an untrained observer.seem

(1990)Pellicci, 523, and citation(quotationState v. 133 N.H. 530
omitted). Thus, the location and time of the defendant’swhile

isolation,maydetention innocuous in Officer Hebra testifiedseem
that saw from the of a fromcominghe the defendant direction house

before,in dayswhich cash had been stolen two and that “[i]t’s$500
common that when a is committed and a substantialquite burglary

taken,amount of morepeople money.”cash is come back to take He
also inburglariestestified that the recent had occurred the “after

hours,” which, fact,in In“fairly quick.”dark winter could come he
burglarytestified that the at 22 Wilder occurred betweenStreet

p.m., p.m.7:00 and 8:00 and that it was 7:15 when he saw the
defendant on Sixth Street.

darkSimilarly, clothingwhile the defendant’s and hooded
may inherently suspicious, theysweatshirt not be were consistent

aexpected burglarwith what Officer Hebra would wear. He testified
that such look for inclothing something“would be that we would

this, where, know,you breakinginstances like someone is into
wear, know, or,gonna you jacket youhomes . . . not a whitethey’re

know, It’s be as subdued asbrightly clothing. gonnacolored
possible.” that fromlookingWe also conclude while the defendant’s
side to side have been consistent with a watch for hismight keeping

behavior,John, with particularlyfriend it is also consistent nervous
conjunctionwhen in with the defendant’s 360 turndegreeviewed

Thus,cruiser. we hold that the inves-upon seeing Officer Hebra’s
tigatory stop specific,of the defendant was based on articulable
facts, maythat of“[a]lthough appearand some these activities
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isolation, lightconsidered in oftogethertaken andinnocent in when
inexperiencedthat officers who areinferencesthe reasonable

draw,” they support a reasonable[burglaries] mayinvestigating
been,was, had or was about to committhat the defendantsuspicion

Pellicci, at133 N.H. 530.a crime.
however,contends, that was neverthelessstoptheThe defendant

that he in fact did notHebra testifiedbecause Officerimpermissible
askedthe defendant. Whensuspicion aboutanyhave articulable

defendant, him ofwhether, suspectedthe hestoppedhepointat the
earlier, Hebranightstwo Officerburglarycommitted thehaving
other than this was ananythingI suspected“No. haven’ttestified:

I to find out what wasinvestigate.I to wantedthat wantedactivity
groundthat this an insufficientargues ison.” The defendantgoing

Roach, 67141 N.H. atstop. Seeinvestigatoryon to base anwhich
thepermittingnot be read as“doctrine should(Investigatory stop

can beindividual to see what evidencestopto anpolice simply
developed.”).

however, outdefendant, testimonytakes Hebra’sOfficerThe
recentinvestigatingthat he wasHebra testifiedof context. Officer

area, burglarythethat went to the location ofin the heburglaries
take cashburglarsknew that whobecause hedays previouslytwo

more, and that he saw theto takeplaceto the sameoften return
house wear­burglarizedfrom acoming right previouslydefendant

Hebra’s testi­and a hooded sweatshirt. Officering clothingdark
suspiciousbehaviorthat he found the defendant’smony implies

Thus, the factsburglar.that of ait was consistent withbecause
justnot to aspecific,somewhereto Hebra “[led]known Officer
maya bad who haveprobably personthat this isgeneral sense

Vadnais, (quotation141 N.H. at 70kind of crime.”committed some
omitted).

mustMoreover, contention that the officerthe defendant’s
haveof a crime is mistaken. Wethe defendantsubjectively suspect
anddetermining specificfor whether aobjectivean testadopted

of theexisted at the timerequisite suspicionfor thearticulable basis
(1997).12, fact142 N.H. 15McBreairty, “[T]hev.stop. See State

hypothecatedof mind which isnot have the statethat an officer does
for the officer’slegal justificationtheprovidereasons whichby the

circum­longtaken as as theinvalidate the actionaction does not
andstances, (quotationthat action.” Id.objectively, justifyviewed

omitted). reject argumentthe defendant’sWe thereforebrackets
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investigatory stop,for theand, objective justificationhaving found
conviction.we affirm the defendant’s

Affirmed.

BRODERICK, J.,C.J.,BROCK, concurred.and

Rockingham
No. 97-725

Individually Administrator ofCanty, Jr., and asF.John
CantyF.the of JohnEstate

v.
HopkinsNatalie A.

21,March 2001

Jr.,Canty, orally, proF. on the brief and se.John

(JohnServices, Coffeyof Portsmouth J. on the briefCoffey Legal
fororally),and the defendant.

Jr.,BROCK, from anplaintiff, Canty, appealsC.J. The John F.
J.)(Fauver, claimsdismissingorder of the Court hisSuperior

defendant,against Hopkins.the Natalie A. We affirm.
A pleadings following plaintiffreview of the reveals the facts. The

Canty,is son and of and who died in 1991the sole heir John Caroline


