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information to the estate’s successor administrator to substantiate
them. The courtprobate concluded that the plaintiff’s claims were
groundless.

We have reviewed plaintiff’sthe remaining arguments and find
them to be without merit and nowarranting further discussion. See

(1993).Vogel Vogel, 321,v. 137 N.H. 322 In light of our holding, we
need not reach the remaining arguments.defendant’s

Affirmed.

JOHNSON, J., sat for argumentoral but priorretired to the final
vote; THAYER, j., sat for oral argument but resigned prior to the

vote; BRODERICK, J., concurred; HORTON,final J., retired, spe-
cially 490:3,assigned under RSA concurred.
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Middleton, Manchester,P.A.,McLane, ofRaulerson &Graf,
for thebrief, Felmly orally),a. on the and Mr.Felmly &W.{Bruce

plaintiff.

Morrison, Miller, Boston,of MassachusettsMahoney {Michael&
orally), for the defendant.F. on the brief andAylward

HORTON, J., retired, 490:3. Theassigned under RSAspecially
(hereinafter to,Gas,Natural Inc. referredplaintiff, EnergyNorth

ENGI),interest, anappealsin ascollectively predecessorswith its
J.) summary judgment{Lynn, grantingCourtSuperiororder of the

(hereinafterdefendant, CompanyInsuranceto the The Continental
interest,to, in as Conti-collectively predecessorwith itsreferred

innental), summary judgmentcross-motion fordenyingand ENGI’s
coverage case. We affirm.this insurance

facts, none of whichfollowingThe trial court’s order recited the
manufac-operatedon ENGI aby parties appeal.are thedisputed

(MGP) in from 1852 to 1952.gas approximatelytured Concordplant
byproductsgas generatedof at the Concord MGPproductionThe

anthracene, benzene, andtar, toluenenapthalene,such as phenol,
orthe definitions of “hazardous waste”some of which meetxylene,

law. See RSAunder State and federal“hazardous substance”
9601(14) (1995).(1996 2000); §42 While147-B:2, U.S.C.Supp.&VII

resale, remainder wererecovered for thebyproductssome were
or into a sewerin a “relief holder” releasedeither stored on-site
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line that into anemptied area near the Merrimack River known as
“Tarthe Pond.”

1992,In September Hampshire Departmentthe New of Environ-
(NHDES)mental Services directed ENGI to conduct a site inves-

tigation to whether fromdetermine waste the Concord MGP had
1996,contaminated the Tar Pond. In October NHDES ordered

(theENGI to undertake remedial measures at the Tar Pond site
site). ENGI has over millionspent investigationon and$3.5

anticipates expendingremediation at the site and more in the
future.

from at throughContinental insured ENGI least 1965 1985 under
a number of comprehensive general liability policies.insurance The
policies issued to 1967 were “accident-based”prior policies, which
required payContinental on behalf of the insured all sums“[t]o
which the shall legally obligated pay damagesinsured become to as
because of to or destruction ofinjury property, including the loss of

thereof, byuse caused accident.”
The issued after 1967 werepolicies policies.“occurrence-based”

They provided company paythat will on behalf of“[t]he the insured
all sums legally obligated paywhich the insured shall become to as

because of . . . todamages property damage which this insurance
1973,applies, bycaused an occurrence.” Prior to the occurrence-

accident,based “occurrence” to “anpolicies includingdefined mean
conditions,injurious results,whichexposure during policyto the

in orperiod, bodily injury property damage expectedneither nor
omitted.)intended from the of the insured.”standpoint (Emphasis

1973,In the was changed slightly providedefinition to that “‘occur-
accident,rence’ means an continuous orincluding repeated expo-

conditions, in bodily injurysure to which results or property
nor fromdamage expected standpointneither intended the of the

omitted.) noted,(Emphasis partiesinsured.” The trial court and the
do not on that “since an indispute appeal, ‘occurrence’ is defined

,terms of an ‘accident’ . . . it is that to obtainapparent coverage
under either the accident-based or the occurrence-based policies
injury bymust have caused anbeen accident.”

brought declaratory judgmentENGI this action to obtain cover-
age cleaning upfor the costs of the site. on forRuling cross-motions
summary judgment, the trial court ruled that “none of the policies

questionin because contaminationtriggeredwas the was not
accidental,” accordingly granted summary judgmentand in favor of
Continental.

(1)On that the trial court in:appeal, argues failingENGI erred
to find that ambiguousthe term “accident” is and should therefore
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(2) thefavor; impermissibly expandingconstrued in ENGI’sbe
Insur-developed in Mutualinherently Vermontinjurious analysis

(3) consider, inMalcolm, (1986); failing128 521 toN.H.ance Co. v.
mindwhat was in theinjurious analysis,inherentlytheconducting

(4) weresummary when thereinsured; judgmentgrantingthe andof
dispute.inmaterial facts

of policies,theinterpretationthe trial court’sWe review
notterm or isa isincluding policyconclusion as to whetherits

Co., 142Mut. Ins.Familyv. Farmde novo. See Hudsonambiguous,
as144, (1997). policyan insuranceconstruegenerallyN.H. 147 We

policy’s146. an insuranceid. atanywe do other contract. See Where
however, interpretationand one reasonablelanguage ambiguous,is

favor, andin the insured’spolicywe construe thecoverage,favors
not, however, force anwillthe insurer. See id. “Weagainst

v.Brouillardagainstto it an insurer.”ambiguity simply resolve
(1997)Co., 710,& Ins. 141 N.H. 712Prop.Prudential Cas.

omitted).(quotation
in thefindingtrial erred notarguesENGI that the courtfirst

coverage.in favor ofambiguous construingand itterm “accident”
so, it have beenthe court ENGI wouldargues,Had trial done

inherently becauseinjurious analysisto conduct anunnecessary
Highcontends thatcoverage already have been found. ENGIwould

Co., 39New 139 N.H.Country HampshireAssocs. v. Insurance
(1994), ambiguous thethat term “accident” is underestablished the

HighIn we aCountry, recognizedhere.presentedcircumstances
as useddisagreement as to whether the term “accident”reasonable

Id. at ENGIin the at issue a sudden event. 43-44.policy required
ambiguous in theargues similarlythat the term is this case because

“the ‘accident’damage gradually temporal meaningoccurred and of
injuri-that no inherentlyis unclear.” ENGI also contends because

in isanalysis performed High Country, analysisous was that
found,is a thresholdinappropriate whenever the term “accident” as

matter, to ambiguous.be

ofrules on constructionargumentENGI’s misconstrues our
terms. is mandated a termambiguous policy Coverage not whenever

ismeaning. languagein the admits of more than one Policyabstract
reasonably may“the of beambiguous language policywhere the

way interpretationmore than and favorsinterpreted one one
established, thecoverage.” Id. at 41. Once such an isambiguity

interpretation coverage.court will the reasonable that favorsapply
(1980).764,Shield, 771TromblySee v. Blue 120 N.H.Cross/Blue
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Thus, even if ENGI were correct that the “temporal meaning” of
the term ambiguous,“accident” is we would do no more than give

that, context,the term an ininterpretation the temporal favors
already givenENGI. We have the suchterm an ininterpretation

High Country, where we construed “accident” “to mean circum-
stances, not anecessarily event,sudden and identifiable that were
unexpected or unintended from the standpoint Highof the insured.”
Country, not,139 N.H. at 44. That however,construction does
require ignoreus to other requirements implicit in the term and find

incoverage any event. We note that the trial court interpretdid the
term “accident” to cover agradual damage, notholding challenged
on appeal.

also point inherently injuriousWe out that an analysis was not at
in High Country, presumablyissue because there was no intentional

act that could reasonably have been construed to inherentlybe
injurious. High involvedCountry damage bycaused the insured’s
negligent construction of condominium units. HighSee Country, 139
N.H. at 41. High Country does not stand for propositionthe that

inambiguity the term “accident” automatically renders the inher-
ently injurious analysis unnecessary.

also inWe note that “a term a contract already clearly
by judicialdefined decision cannot be considered ambiguous.”

Co., 402, (1992).v.Coakley BondingMaine & Cas. 136 N.H. 410
judicial issue,precedent clearly“[W]here defines a term at we need

Thus,look no further than that definition.” Id. at 409-10. the trial
court indid not err the definition ofapplying accident we inadopted
Vermont Mutual: “An accident is an undesigned contingency, a

chance,happening by outsomething of the usual course of things,
unusual, fortuitous, anticipated,not and not naturally to be expect­

Mutual,ed.” Vermont 128 N.H. at 523 (quotation, brackets and
omitted).ellipses

challengesENGI next the trial applicationcourt’s of the inher-
injuriousently analysis First,indeveloped Vermont Mutual. ENGI

that publiccontends inpolicy HampshireNew favors forcoverage
torts,even Fish,intentional see American Home Assurance Co. v.

711, (1982),122 N.H. 715 and that inherently injurious analysisthe
out onlycarves a narrow to thatexception general rule for

“behavior that is egregiousso it should not be entitled to insurance
coverage,” such as the child sexual abuse at issue in Vermont

arguesMutual. ENGI that the trial court impermissibly broadened
inherently injurious analysis bythe itapplying here to behavior

that, at the time it took place, was both lawful and conformed to
widely accepted industry standards and practices.
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cases,injuriousinherentlyofcategorization ourreject ENGI’sWe
of a residentialsuch as breachwith claimswhich have dealt

Co.,Ins.Fitchburgv. Mut.see Fisheragreement,and salepurchase
home(1989), newlyof a constructedand encroachment131 N.H. 769
Mut.v. AmericanBuilderssee A.B.C.neighboring property,onto

a(1995). thatagree with ENGICo., 745 Nor do weIns. 139 N.H.
inherentlyourthatcan drawn on the basisdistinction bemeaningful

wrongful conductallegation ofinjurious eases have involved some
is onhere basedinsured, underlying exposureENGI’sby the while

inherently injuriousconductingin theliability. concernstrict Our
liabilityunderlyingnot the nature of the insured’sanalysis is with

itsconduct andof the insured’sbut the intentional characterwith
v. StatesJesperson Unitedinjurious consequences.natural Cf.

(1988)Co., 257, that(implyingN.H. 261Guaranty 131Fidelity &
liability is irrele-of the insureds’even the ultimate determination

Thus, trial didinjurious the courtinherently analysis).vant to the
to conductinherently injurious analysis theapplyingnot err in the

at issue here.
conductingin thetrial court errednext contends that theENGI

of aanalysis standpointfrom reasonableinjurious theinherently
the standpointthan frompositionin the of the insured ratherperson

approachthe trial court’sargues thatof the insured itself. ENGI
andpolicieslanguageboth the of the occurrence-basedconflicts with

requirepoliciesnotes that the occurrence-basedour caselaw. ENGI
thenor fromexpectedbe “neither intendeddamagethat the

inherently analysis,injuriousof Thestandpoint the insured.”
“acci­however, the of terminterpretation policyis on thebased

dent,” byof quotednot the the definition of “occurrence”portion
by damage,onlanguage ENGI focuses thequotedENGI. While the

ofof accident on the “causejudiciallythe definition focusessupplied
Mutual,the 128 N.H.injuryas distinct from itself.” Vermontinjury,

reject language argument.policyat 523. therefore ENGI’sWe
inherentlytherequiresalso that our caselawarguesENGI

of theanalysis standpointto be conducted from theinjurious
anMutual, examiningIn that in whetherinsured. Vermont we held

accidental, deter-fortuityact was “the should beinjury-causing
to at implicitlyreference the insured.” Id. 523. Webymined

Highof “accident” inholding into our definitionincorporated this
in . . mean[s]the definition of ‘occurrence’ .Country. “‘[A]ccident’

event,circumstances, thata andnecessarilynot sudden identifiable
thestandpointfrom the of insured.”unexpectedwere or unintended

Country, N.H. at 44.High 139
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reject perspectivecontention, however,We ENGI’s that this is
solely subjectiveon Rather,based the insured’s state of mind. we

developed inquirieshave two to determine whether an insured’s act
injury, subjective, objec-was an accidental cause of one the other

inquiries typestive. These are based on the two of weacts
recognized progeny.as innon-accidental Vermont Mutual and its
First, we held that insured’s“an act is not an accidental contribut-
ing injury actuallyofcause when the insured intended to cause the
injury (emphasisMutual,that results.” 128 N.H. atVermont 523
added). inquiry subjective, lookingThus, the first is to actualthe

unnecessaryintent of the trialinsured. The court found it to conduct
inquiry,this as it found Continental had not claimed that ENGI

injury.tointended cause environmental

Second, anwe held that insured’s intentional act cannot be
injuriousinherentlyaccidental when it is that “itso cannot be

performed certainty injurywithout a that some will result.” Prov­
(1994).Scanlon, 301,idence Mut. Fire v.Ins. Co. 138 N.H. 306 In

inquiry, Thus,this the insured’s intent is irrelevant. Id. the
“inherently injurious” objective,test is shouldand be conducted

standpoint person positionthe infrom of a reasonable the of the
BearingsFisher, 773;insured. See N.H. at N.H.131 see also Ball v.

(1st 1995).Co., 749,Cas.Aetna & Sur. 43 F.3d 753-54 Cir.

argues erroneouslypersonENGI that the reasonable test
employs disagree. persona tort standard. TheWe reasonable

simply objective inquirystandard is the hallmark of an and is used
ranging probable see,in cause,contexts from the establishment of

e.g., (1983),Ball, 226,v.State 124 235 the ofN.H. determination
person purposes, e.g.,see,a forwhether is seized constitutional

(1987), interpretation,Cote, 358,v.State 129 N.H. 364-65 contract
(1987),e.g., Libertysee, Co., 117,Smith v. Mut. N.H.Ins. 130 124

judges, e.g., Taylor-Borensee, Isaac, 261,and recusal of v. 143N.H.
(1998). applyingThus, that268 we hold the trial court did not err in

injuriousfollowing inherently “[WJouldthe test: a reasonable
positioncompany [ENGI’s] dump­in . . . itsknow that intentional

ing byproductstarof and other contained in its waste stream was
injury although necessarilyproperty,tocertain result in some to not

particular injury groundwater,the to the surface water and sedi­
omitted.)(Quotationment.” and brackets

argues inherently injuriousENGI further that the trial court’s
analysis premature “expectedconstituted a of orevaluation the

argued bydefense, had notintended” which been briefed or the
parties. concedes, however,ENGI that its defense turns on its
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is the sameinjury. The thereforeinquiryto causesubjective intent
Scanlon, 138Seein test accidental causation.first the foras the

itfoundproperlytrial courtthepreviously,305. As notedN.H. at
to this issue.unnecessary address

not warrantedsummary was stilljudgmentthatcontendsENGI
Mostdispute.fact inof materialgenuinethere were issuesbecause

industry’sgasof thethat the stateENGI contendsimportantly,
disputed, particularlygenuinelytimeat the relevant wasknowledge

ofgranta trial court’swill affirmexperts. Weby parties’the
allif, and inferencesconsidering the evidencesummary judgment

thein most favorable tolighttherefrom thedrawnproperly
genuineno issuenon-movant, that discloses“our review of evidence

tofact, judgment. is entitledmoving partyand . . theof material
190, 193Corp., 145 N.H.Burger Kingof Iannelli v.as a matter law.”

(2000). theThus, by examining evidencebegin our reviewwe
presented.

Englandof the Newmeetingthe annualA read at 1899paper
inQuestionNuisanceEngineers,of entitled “TheAssociation Gas

gasthe ofWorks,” the some of incidentsfollowinglisted asGas
privateofpollutionto be nuisances: “Thethat had been heldmaking

protectionunder thepollution of State streamsadjacent;wells the
Commissioners; riverspollutionthe of[and]of the orFish Game

had. . . The authorpaper’sthe water of cities .”supplyused for
ofofruling required proofclear that a nuisancepreviously made
ofreportA oninjury” plaintiff. “Disposal“real to the committee
ofat the 1920 annual conventionpresentedfrom Plants”Waste Gas

industry’s receipt,gasthe Association discussed theAmerican Gas
unjust[ly],” part. . of of thejust[ly]“sometimes . and sometimes

discharge.pollution byblame for the of streams industrial waste
The stated:report

Although plants maythe waste from gas perfectlybe
clear, manyit will often contain in solution substances

and of most arepoisonous, poisonous■whichare some the
incommonly regardedwhich are as insoluble waterthose

toluene,benzene, Ixylene,such as etc. Tablenapthalene,
toxicity productsshows the relative of the various associ-

of takengas.ated with the manufacture This table is from
Laboratorya the ofBulletin of Illinois NaturalState

Experimental Studyon An of the Effects ofHistory Gas
fishes, toupon especial pollu-with reference streamWaste
1917, Shelford,tion, March, by Victor E. Ph.D. More recent

subjecton same shown that concentra-work this has the
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tions of some inof the substances the Intable are low.
general, emulsions,greaterthe the of taramount the more

poisonous waste,toxic or the especially in the case of coal
tar.

Also before the trial court were the andreport deposition
oftestimony expert,ENGI’s Gonzalo J. Mon. opinedMon that “Gas

manufacturers did operatingnot know that their and disposal
practices were actual orcausing potential long-term to thedamage

in ofenvironment the sense how the word environment is used
Intoday. today’s damageusage, to the environment is a thatconcept

evolved in the 1970s and 1980s.” Mon that intheoryreiterated his
deposition, stating pointat one that MGP operators “were not even
aware what the ‘pollution’word means.”

however,testimony,Mon’s did not controvert Continental’s evi-
industry knowledge.dence of if gas industryEven the notwas

cognizant conceptof the of “environmental damage” as we now
it,understand Continental’s evidence showed industrythat the was

aware that ofcontamination water with MGP waste could cause
injury”sufficient “real to support a nuisance action. Continental’s

evidence also showed the thatindustry’s knowledge the harmful
nature of in toxicityMGP waste was due to ofpart the its chemical

injuriousconstituents. act is inherently“[A]n if it is certain resultto
in injury, althoughsome not necessarily particularthe alleged

Scanlon,injury.” at138 N.H. 306. The industry’s awareness that its
waste could contaminate water to ofthe detriment its isneighbors

test,sufficient under this even if industrythe did not understand the
term “environment” it is today.as used

arguesENGI nevertheless that didContinental not thatshow
injurysome was to from best,certain result actions.ENGI’s At
argues,ENGI Dr.expert, Hatheway,Continental’s Allen onlycould

opine that MGP waste had a topropensity cause harm. As ENGI did
not provide us with portionthe cited of Dr. Hatheway’s orreport

we do knowtestimony, note,not what kind of harm he meant. We
however, that the contamination of water with ahavingchemicals
potential to cause harm is injuryitself an ofregardless whether the
chemicals theyare certain to cause the ultimate harm of which are
capable. difficultyhave no concludingWe that a companyreasonable
in the atposition of the in questionENGI time would have known
that its intentional discharge bodyof toxic waste ofinto a water was

water, where,certain that bodyto contaminate of particularly as
here, that waste was known to be “insoluble in water and totends

adeposit on the shores of stream in the form a shiny coating.”of
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DisposalWillien, Chairman, Plants,L.J. RE-Waste Gasof from
THE 1920 THEPORT OF COMMITTEE OF AMERICAN GAS ASSOCI-

(1920).Thus,ATION 420 we hold that the trial court did not err in
finding injurious.inherentlyacts to beENGl’s

light disputeconclusion,In of that inENGFs other asserted facts
argues specificinstance,are immaterial. For ENGI that the knowl-

edge operators genuinely disputed.of ENGFs MGP was Such facts
material, however,are not where it has been determined that

objective inherently injuriousENGFs conductmeets the test. ENGI
argues significantdisputealso that there was a over howor whether

evidence related to a 1938hurricane should be used in the inher-
ently injurious analysis. evidence, however,Such whichwent to the

knowledge operatorsof Concord,issue available to inENGFs MGP
necessary objective inherentlywas not to a determination under the

injurious test, and isthus also immaterial.
emphasisNevertheless, ENGI cites the trial court’s on the 1938

argueshurricane and that there must be a reasonable nexus
damagebetween the insured’s act and the for which it seeks

coverage. ENGI contends that the trial court found that because
actually damage duringENGI was aware that its waste had caused

hurricane,the 1938 it should have known that its waste was certain
damage property. argues damageto cause some to ENGI that the

typefrom the 1938hurricane ofwas a different than that for which
beingit is now held liable.

improperlyWe need not decide whether the trial court inferred
knowledge alreadyfrom the ofevents 1938 because we have held

knowledge findingthat inherentlysuch is immaterial to a of
injurious grantaction. “We will not overrule the trial court’s of
summary judgment right result,where it reached the albeit on

grounds.”mistaken Laro v. Leisure Acres Mobile Home Park
(1995).Assocs., 545,139N.H. 548

Finally, argues ignoredENGI that the trial court’s decision
principles”“certain bedrock of insurance such as that “insurance is

bought guard againstand sold as a both known and unknown risk”
protects“[insurance policyholders againstand that unforeseen

liability arising negligentout of even their Thus,acts.” ENGI
argues against precisethat “Continental insured ENGI the risk that

(andchange public governmentthere would be a in attitude
regulation) change,toward the environment and as a result of that
legal liability imposed activitywould be on that,ENGI” for at the

conformity acceptedtime it was conducted was “lawful inand with
disagree.business standards.” We
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in[presentedthat our to each questionansweremphasize“We
of anplain meaningeffect to the insurancegivethis seeks toappeal]

that contract notimplydo not the couldcontract. These answers
atMacKinnon, policies124 at 462. TheN.H.have been different.”

risks, against theagainst undefined buthere did not insureissue
longhas defined the termof accidents. Our caselawconsequences
acts,injurious notwithstandinginherentlyto“accident” exclude

or known thesubjectivelyhave intended aboutmaywhat the insured
Thus, actsalthough mayacts. ENGI’s wellthoseconsequences of

theyat the time weresocially acceptableandhave been lawful
term,taken, as our cases have defined thatthey were not accidents

coverage hinges.onand that term is the one which

Affirmed.

DALIANIS, JJ.,BRODERICK,BROCK, C.J., NADEAU andand
DALIANIS, JJ., in the final voteconcurred; and took partNADEAU
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