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in[presentedthat our to each questionansweremphasize“We
of anplain meaningeffect to the insurancegivethis seeks toappeal]

that contract notimplydo not the couldcontract. These answers
atMacKinnon, policies124 at 462. TheN.H.have been different.”

risks, against theagainst undefined buthere did not insureissue
longhas defined the termof accidents. Our caselawconsequences
acts,injurious notwithstandinginherentlyto“accident” exclude

or known thesubjectivelyhave intended aboutmaywhat the insured
Thus, actsalthough mayacts. ENGI’s wellthoseconsequences of

theyat the time weresocially acceptableandhave been lawful
term,taken, as our cases have defined thatthey were not accidents

coverage hinges.onand that term is the one which

Affirmed.

DALIANIS, JJ.,BRODERICK,BROCK, C.J., NADEAU andand
DALIANIS, JJ., in the final voteconcurred; and took partNADEAU

of parties.consent theby

Rockingham
99-078No.

&John Pichowicz a.

v.

Agency, Inc.InsuranceWatson

21,March 2001

Perkins, Puckhaber, P.A., B.(Roger& of ConcordPhillips
plaintiffs.for theorally),on andPhillips the brief

Nourie, P.A., RalphM. Burt and(Garyof ManchesterWiggin &
brief, orally),Mr. for the defendant.on the and BurtSuozzo



167

DALIANIS, J. The plaintiffs, Pichowicz,John Pichowicz and John
Jr., J.)appeal Superiorfrom the (Galway,Court’s order dismissing
their negligence against defendant,action the Watson Insurance

Inc.,Agency, on groundthe that it bywas barred the applicable
statute of limitations. affirm.We

We recite the byfacts as found the superior plaintiffscourt. The
developed Westview Park Condominiums in At point,Plaistow. some

systemthe septic failed of faulty designbecause and construction.
result, 1992,As a in the Westview owners association sued the

plaintiffs. plaintiffsThe sought defense and indemnification under
various policiesinsurance that the defendant had secured for them.
In a series of letters dated from January through 1993,1993 April
all of the plaintiffs’ insurers denied coverage. plaintiffsThe began
incurring legal 7,fees on April 1993.

As a result of the insurers’ denial of coverage, plaintiffsthe
brought a declaratory judgment action against them. This action
was resolved in favor of 7,the insurers on September 1995. The
plaintiffs filed their negligence action against the defendant on

6,February 1998.
On appeal, plaintiffsthe assert that their writ against the

defendant was timely. disagree.We
To timely,be a negligence action must broughtbe within three

years of when it 508:4,1 (1997);arose. See RSA Hazen,Conrad v.cf.
249, (1995).140 N.H. 251 “A cause of action arises once all the

necessary Shaheen,elements present.”are Cappiello, Stein &
Co.,Gordon v. 35, (1998)Home Ins. 143 N.H. 40 (quotation and

omitted).ellipsis A negligence action arises when “causal negligence
is withcoupled harm to plaintiff.” Conrad,the 140 N.H. at 252.

In case,this the alleged negligence was the defendant’s
failure to procure insurance that would cover plaintiffsthe in the
underlying lawsuit. allegedThis negligence first caused harm to the
plaintiffs when they incurred inlegal fees April 1993. The plaintiffs’
writ, brought 1998,in February was thus untimely.

The plaintiffs assert that their writ is not time-barred because the
“discovery rule” applies. Under rule,”the “discovery if the harm
and its causal torelationship negligentthe act is not discovered or
“could not reasonably have been arose,discovered” when the action
the statute of limitations does beginnot to run until the plaintiffs
discover “or in the exercise of reasonable diligence should have
discovered” this causal 508:4,relationship. RSA I. plaintiffsThe
bear the burden of proving that the discovery rule applies. See

Bruk, 180, (1995).Glines v. 140 N.H. 181
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discover, theytheythat did not nor couldargueplaintiffsThe
discovered, causednegligencethereasonably that defendant’shave

declaratoryon theirthe court ruledsuperiorthem harm until
“[ojnlyTheythe insurers. assert thatagainstactionjudgment

asupportingknow that all of the elements[they]. . . could[then]
thatpresent,were andclaim thenegligence against [defendant]of

the existed.”againsta of aetion [defendant]cause

thatshould have discoveredcontrary, plaintiffsthe theTo
legal(incurringharma connection between theirthere was causal

(thefees) procurefailure toalleged negligencethe defendant’sand
insurance) &harm occurred. See Johnsonwhen theappropriate

(Tex.507,962 514-15Energy,TX Kenneco S.W.2dv.Higgins of
1998). that required.this connection is all wasKnowledge of causal

(1998).Brennan, 780, plaintiffsThe need142 N.H. 786See v.Draper
it; the causal connectionof thatpossibilitynot have been certain the

Glines, rule”“discoveryat The140 N.H. 182.existed sufficed. See
plaintiffs’ properlythe writ wasapply,does not andtherefore

asdismissed time-barred.
and nolack merit warrantremaining argumentsplaintiffs’The

(1993).321, 322137 N.H.Vogel Vogel,See v.further discussion.
entryfor ofmotion lateof our the defendant’slight opinion,In

istranscript moot.

Affirmed.
retired,j.,Nadeau, jj., concurred; Horton,andBroderick

GROFF,J., assigned under RSAjustice, speciallycourtsuperiorand
490:3, concurred.

Coos
No. 99-097

Individually,Tucker, andand as MotherL.Paulina
and Jason RollinsFriend Martin RollinsNext of

v.

GroupInsuranceMerchants

21, 2001March


