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privacy,sonal does privacyhe not indicate what heinterests seeks
Further,to atprotect. argument,oral when wasattorneyhis asked

what he sought protect, responseinterests to the only was that Mr.
Douglas equalhad an protection interest in keeping the matter
closed as conferred himupon by the statute.

find the reasons proffered byWe Ms. theChapman and State
thecompel “good 506:7,conclusion that cause” under RSA VI has

probatebeen shown. While the court did not address goodwhether
shown,cause had been the record reveals athat reasonable fact

necessarilyfinder would Therefore,reach this conclusion. we decide
Sawyer, 704,the issue as a matter of law. See State v. 145 N.H. 706

(2001).

We need not reach the constitutional arguments byraised the
petitioners Douglas.and Mr. an againstWe follow established policy
reaching a constitutional issue in a case that can be decided on a

ground.non-constitutional Hodgkiss, 376,State v. 132 N.H. 379
(1989); see also Group Bedford,Residents v. Town 130Bedford of

632, (1988) (“WeN.H. 638 will reachnot a constitutional issue
properly presented where relywe can on a nonconstitutional
ground, and ourbase on statutorydecision provisions.” (quotations

omitted)).and citations Accordingly, hearingsthe onconducted the
underlying matter shall openbe to the public. We remand this
matter to probatethe court for proceedingsfurther consistent with

opinion.this

Remanded.

DUGGAN, J., concurred; BARRY, JJ.,MOHL and superior court
justices, specially assigned 490:3,under RSA concurred.
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Kidd, RL.L.C., (Carolynof W.Baldwin, Callen, ConcordHogan &
orally), plaintiffs.foron the brief and theBaldwin

(EllenMiddleton, P.A., L.of ConcordMcLane, &Graf, Raulerson
brief, orally),on the and Ms. ArnoldL. PastoriArnold and Terri

brief, forRoss, Salisbury, by the defendants.F. ofand Anne

(KathleenLawrence, S.of MassachusettsOffice,LawDiFruscia
intervenor,brief), forthe theGrayRichard A.DiFruscia and on

Association.ImprovementPondCobbett’s

retired, 490:3. Defen-HORTON,J., assigned under RSAspecially
(defendant) theappeals Superior Court’sHoldings,dant Inc.DVMD

J.) planningof board(Abramson, reversing decisions theorder
(ZBA)(board) of defendantadjustmentofboard thezoningand

(town). concludedThe board and decisionsof ZBATown Windham
require-exemptwas from theland setbackthat the defendant’s
Districtand Watershed Protectionset forth in the Wetlandments

(WWPD) zoningtown ordinance. Weoverlay to theenvironmental
affirm.

6.43-acre, piece ofcommercially-zonedaThe defendant owns
Pond, a great310-acrethe of Cobbett’son north shoreproperty

south side of Routelocated on thepropertyin The ispond Windham.
property1-93. The defendant’swithin 250 feet of111 and is
commer-single-story, 4,200-square-footcurrently accommodates a

spaces approx-ontwenty-four parkingcial with associatedbuilding
(Heron Cove), aCove Condominiumsimately acre. Heronone-half

units,consisting single-familyof fourresidential condominium
ofRoute 111 and the shorealongto westthe thepropertyabuts

of RouteBrook, originates northwhichCobbett’s Pond. Dinsmore
111 onto the east111, through a culvert under Routeflows south

Thedefendant’s property.near thepropertyside of the Heron Cove
andpropertyon the Heron Covea small wetlandthroughbrook runs
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Brook asbank of Dinsmoreinto Pond. The easternthence Cobbett’s
at twelveslopehas a of leastthrough propertyit runs Heron Cove’s

percent.
October,21, 1998, inhearingsJanuary following publicOn

November, approvedthe board the defen-January,December and
Park,Office anEdgefor the ofplandant’s site construction Waters

30,000consisting three-story, square-footof twocomplexoffice
lot, replace existingto theparkingoffice and a 200-carbuildings

construction lieproposedand Portions of thebuilding parking.
Heron Cove wetland.within 200 feet of Dinsmore Brook and the

Association, an association of theThe Heron Coveplaintiffs,
Cove, in theirand certain Heron Cove residentsresidents of Heron

of the defen-appealed approvalthe board’scapacities,individual
the board’ssuperior appealeddant’s site to the court andplans

ZBA, arguingto thezoningof the town’s ordinanceinterpretation
complyconstruction did not with the environmen-plannedthat the

overlayin environmental to thespecifiedtal setbacks the WWPD
appealordinance. The ZBA denied the and deniedzoningtown’s

ZBA’s to theplaintiffsand the the decisionrehearing, appealed
on thesuperior granted appealcourt. The court certiorarisuperior

and ZBA appeals.from the board and consolidated the board
the decisions of theFollowing hearing, superiora the court reversed

ZBA. court that the environ-board and the The concluded WWPD
Dinsmore Brook and theoverlay unambiguouslymental included

and, therefore, site did notplanHeron Cove wetland the defendant’s
appealed.therein. The defendantcomply providedwith the setbacks

board insuperior planning“The court’s review of the both
by Uponthe and the ZBA is statute.appeal appeal governeddirect

[(1996)],grant pursuant superiora of certiorari to RSA 677:15 the
board, reverse,may planning maycourt review the decision of a and

affirm, ofmodifyor that decision where there is an error law or
v.Valleywhen the decision is unreasonable.” Mt. Mall Assocs.

(2000)642,144Municipality Conway, (quotationN.H. 646 andof
omitted). (1996), superiorbrackets Pursuant to RSA 677:6 the court

law,“onlywill set aside the ZBA’s decision for errors of unless the
persuaded probabilities,court is the balance of on the evidenceby

it, upholdbefore that the decision was unreasonable. We will the
trial it is not or issupported bycourt’s decision unless the evidence

Seidel, 327,a matter of v. 143 N.H. 328Grayas law.”erroneous
omitted).(1999) (quotations, brackets and citation

appeal zoningAt on is 601 of the town’sissue section
ordinance, ofoverlay, purposethe WWPD environmental the which
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wetlands, wetlands,draining into asthe use of landsguideis “to
Windham, N.H.,brooks, supplyand water areas.”ponds,well as

(1997). ask toSpecifically, parties§ the usZoning 601.1Ordinance
throughDinsmore Brook and the wetlandsdetermine whether

are included in thepropertywhich it flows on the Heron Cove
toby proximityare virtue of their Cobbett’sexemptorWWPD

IfPond, overlay.from the terms of theexemptwhich is expressly
WWPD, byin the as found thethe brook and wetlands are included

court, site violates the setbackplanthen the defendant’ssuperior
ordinance.requirements zoningof the town’s

inzoning provides, pertinent part:601 of the ordinanceSection

601.2 Definitions:

(W.W.P.D.):Protection DistrictWetland and Watershed
shall include all areasdesignatedLand areas as a W.W.PD.

certain[meetingin Section and include wetlands601.4
brooks, ponds.as streams andas wellcriteria]

601.4 REGULATIONS:

brook,any pond. . . The for stream or[]601.4.1 W.W.PD.
for additionalsingled protection]certain brooks out[except

(100') of theshall include all land within one hundred feet
or stream and one hundred feetcenterline of said [b]rook

(100') pond.water of saidhighfrom the normal

exemptof water shall fromfollowing601.4.4 The bodies be
Pond ....provisions:the above Cobbett’s

adjacent to haveimmediately601.4.5 When areas W.W.P.D.’s
of 12% or an additional one hundred feetslopes greater,

(100') shall be added to said W.W.P.D.

contiguous. . wetland to the stream or brookAny601.4.7.
aprotected byshall be W.W.PD.

of land lying proximatelyinvolves the statusparties’ disputeThe
— case, lyingin this landexempted pondto both a brook and an
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abutting Cobbett’sBrook andof Dinsmore200 feet eastwithin
is of thepartland in questionthat thecontendplaintiffsPond. The

Brook, while theto Dinsmoreproximityvirtue of itsbyWWPD
virtuebyfrom theexemptis WWPDthat the landarguesdefendant

that theconcedesPond. The defendantto Cobbett’sproximityof its
ofexemptionif for thenotprotectedwould bequestionland in

Pond.Cobbett’s
finalis thethis courtinterpretation,statutory“In matters of

ofin the wordsexpressedaslegislatureof theof the intentarbiter
statutorylook first to thea whole. Weconsidered asa statute

anditself, plainascribe thepossible, weand wherelanguage
Academy v. Townused.” Brewstermeanings to wordsordinary of

(1997) and citation382, (quotations142 N.H. 383-84Wolfeboro,
omitted). we need notunambiguous,andlanguage plain“If isthe

intent.”legislativeindications ofthe statute for furtherbeyondlook
(1994)744,N.H. 746Hampton,North 138Doggett v. Town of

omitted).(quotation
100-foot bufferbrooks with at least aoverlay protectsThe WWPD

centerlines, at least a 100-footpondsside of their and withon either
Thus, in general,marks. whenhighfrom their normal waterbuffer

theimmediately surroundinglandpond,a flows into a thebrook
virtue of itspond protected byof brook into the isinlet the

pond.and theproximity to both the brook
from theexempt601.4.4 that Cobbett’s Pond isprovidesSection

silent, however, as toof The ordinance isprovisions overlay.the
protection surroundingall for landexemptionwhether the removes

subject tomightof whether the land bepond, independentthe
independently protectedfrom its to anprotections arising proximity

“exempt” bodyno for the word within theFindingbrook. definition
ordinance, toplain ordinary meaningof we the and thethe ascribe

142 atAcademy, “Exempt”word. See Brewster N.H. 383-84. means
subjectnotoperation obligation;from the of some law or“excepted

dictionary 795to.” Third New InternationalWebster’s
1961).(unabridged ed.

this to the terms of the ordinance. SectionapplyWe definition
of theexempts operation provisions601.4.4 Cobbett’s Pond from the

Hence, overlayoverlay. anyof the that the WWPDprotections
Pondsurroundingto the land Cobbett’sgivenwould otherwise have

isof its to the do not arise. As the caseby proximity pondvirtue
stream,land, however, brookother if the land lies near aanywith

wetland, protectionsthe land in theprotected question,or as does
overlayof apply.the WWPD
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providedwould differ if section 601.4.4 insteadinterpretationOur
contiguous followingthat “the land to the bodies of water shall be

(100')or “the land within one hundred theexempt” feet from
following exempt.”normal water the bodies of water shall behigh of

drafting clearly providedSuch would have the affirmative exclusion
case,byin the defendant. In that thequestion soughtof the land

exempted subjectand would not be toexpresslyland itself would be
Instead,nearbyfrom other bodies of water.protections arising

however, body comprisingof water Pond isonly the Cobbett’s
that land it is toexempt, leading surroundingto the conclusion the

Thus, arisingland. the fromany protectionsbe treated like other
water, Brook,of such as Dinsmore to thenearby applyother bodies

in question.land
that is notzoning ambiguous,Because we conclude the ordinance

arguments relatingdo not address the toparties’ legislativewe
(1998)Danville,intent, 775,v. Town 142 N.H. 779see Cornier of

LOUGHLIN,omitted), gloss,or administrative see 15 P.(quotation
PRACTICE, LAND USE PLANNING AND ZONINGNEW HAMPSHIRE

(2000). today§ our does not establishFinally, holding6.02 because
overruling past precedent, Hamptona new of law clear seeprinciple

68, (1974), apply114 N.H. 75 we decline toDesjardins,Nat’l Bank v.
it only prospectively.

Affirmed.

Broderick, j.,Brock, C.J., and concurred.
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