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claim-“encouragedtoisof RSA 281-A:44purposeTheappeal.ful
thethroughcompensationto seekappealswith meritoriousants

added). it isthatconcludeWe(emphasisat 119Id.process.”appeals
persuadeto claimants whofeesattorney’sprovidetonot intended

decision, butan adverseto reconsideror the courtthe boardeither
inpetitionertheUnlikeon the merits.fail to succeedthereafter

courtto thisboard’s decisiontheBrown, successfully appealedwho
didboard, herepetitionerthethehearingnew beforeaand obtained

case aherconsideredafter the boardevenbecauseprevailnot
did notpetitionerthetime, her claim. Becauseit deniedsecond

she isrulingin thatboard, itsfind no errorthe webefore“prevail”
attorney’s fees.not toentitled

Affirmed.

J., retired, as-HORTON,concurred; speciallyBRODERICK, J.,
490:3, concurred.under RSAsigned
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(AnnPhilip McLaughlin, attorney generalT. Rice,M. senior
attorney general, orally),assistant on the brief and for the State.

{PhilipUtter, P.A., Manchester,Green & of H. onUtter the brief
orally),and for the defendant.

appealsBROCK, defendant, Woodard,C.J. The Donna L. her
assault,conviction on nine counts of felonious sexual see RSA

(1996) (amended 1997), alleging by632-A:3 several errors the
J.).Superior {Gray, appeal, arguesCourt On she that the trial court

(1) by admitting testimony concerningerred: the victim’s mother’s
(2)relationship by admittingdefendant;her sexual with the the

(3)prior concerning byvictim’s assaults;disclosures the sexual
denying request particulars, alternatively, failingor,her for a bill of

(4)require bring byindictments;to the State to alternative and
failing parties prior responding juryto consult with the to to a
request transcript.to review a reverse andWe remand.

following 1982,The facts were adduced at trial. In the defendant
gradewas a middle school teacher. The victim was a sixth student

assigned During year,to the defendant’s homeroom. the school the
defendant often asked runthe victim to errands for ather school

lapand to sit on her at snack time. The defendant also saw the
takingschool,victim cream,outside of her to the movies or for ice

giving motorcycle sports givingcar,her rides on her inor her and
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activities, defendant becametheDuring these outsidegifts.her
theShortlythe victim. afterwithmore affectionateprogressively

herand husbandgrade, the defendantthe seventhvictim entered
months, thea fewfamily.to Afterdoor the victim’smoved next

eventuallyand the defendantseparated,herdefendant and husband
victim’s home.moved into the

thegrade, defendant’sthe sixthcompletedAfter the victim
school,at thetwoOn occasionswith her escalated.physical contact

a and ain of closetprivacythesought out the victim anddefendant
sexuallyalsoThe defendanther.sexually assaultedshower stall

store, dressingin agroceryin the lot of aparkingherassaulted
Park, in theand on three occasionsPawtuckawayroom at State

victim’s home.
time, mother found lettersof the victim’ssameDuring periodthis

room. notesin the victim’s Thethe victimfrom the defendant to
the“Love, an intimate nature thatand of suchsigned Woody”were
herthe contents withconcerned and sharedvictim’s mother became

not, however,brother, reportdidand two friends. Sheparents,her
authorities.anyto enforcementher concerns law

thebydisclose the assaultsimmediatelyThe did notvictim
thedid, however, beginningthe defendant atadvisedefendant. She

stop. beganmust She latergradeof the that the assaultseighth
others, about the assaults.telling parents,her divorcedincluding

of the arrest of anotheryearslearned laterWhen she several
abuse, afor sexual she sentteacher at her former middle school

toto other town residents who subscribedmessage computeron her
defendant, who stillthat the wasproviderher Internet service

school, her. The localsexually policethe had assaultedemployed at
and, after arrestedmessage investigation,Internetlearned of the

the defendant.
trial, of asoughtAt the to introduce evidence sexualState

themother had with defendantrelationship which the victim’s
after the to herapproximately yearstwo she discovered letters

relevance,the to thedaughter. objecteddefendant its StateWhen
responded as follows:

Honor, germaneit in it is to theYour is relevant that issue
throwingin of notof motive as to the witness’ motive terms

in terms of notthe defendant out of the house and also
ofpolice suspiciousthe when she became sexualcalling

and ondaughter and the defendant it’sactivity between her
basis, to offerthat not that the State intendspropensity,

this evidence.
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adducing about thistestimony relationshipAfter from the victim’s
mother, the questionedState her about shewhy neither asked the

to police.defendant leave nor to the In her response,went she made
to relationship Instead,no reference her with the defendant. she

that that if assault,testified she was afraid she thereported the
would her [daughter]defendant “take from The[her].” defendant

requestedthen a mistrial which the trial court denied.

I. Testimony Victim’s Motherof

The State testimony concerningcontends that the sexual relation-
betweenship the victim’s mother and defendantthe was relevant

because it explained reportthe mother’s failure to suspicionsher
about the assaults police.to the The defendant argues that the
mother testified did not gothat she to the authorities because she

thatfeared the defendant would leave daughterand take her with
therefore,her; evidence of the orrelationship was either irrelevant

prejudicial probative.far more than

discretion,Absent an abuse of we aupholdwill trial court’s
onruling admissibilitythe of Philbrook,evidence. See v. 138State

(1994).601,N.H. 603 establish thatTo a trial court has itsabused
discretion, the defendant must rulingdemonstrate that the court’s

clearlywas untenable or the prejudiceunreasonable to of the
477, (1999).Young,defendant’s case. See v. 144State N.H. 482

The trial record indicates that the of theinquiry victim’s mother
herconcerning reportfailure to her to thesuspicions authorities

limited to the ofperiod discoverywas time after the of the letters.
establishes, however,recordThe that the victim’s mother became

aware of increasing evidence over time that the defendant had
sexually daughter.assaulted This beganher evidence with her
discovery of the letters and culminated in the victim’s thedisclosing

to her years theyassaults mother five after ceased. Despitehad the
evidence,increasing the victim’s mother continued to resist contact-

ing the authorities.

assume,We will deciding,without that the trial court could
concluded that ofhave the State’s introduction evidence of the
relationshipsexual to her the ofexplain inaction met threshold test

relevancy. Nevertheless, probativewe conclude that its value was
substantially by unfairoutweighed danger prejudice.the of See

R.N.H. Ev. 403. That the relationship between the defendant and
the victim’s mother almost two afterbegan years the last assault

longer discoveryand even after her of the and hadletters ended at
yearsleast two tobefore the victim’s disclosure her mother reduces
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ofMoreover, onewas butthisof the evidence.valueprobativethe
mightthe juryinaction whichmother’sfor theexplanationsseveral

the victim’sthatestablishedOther evidencehave considered.
atworkinganddaughtersher threealone withlivingmother was

in home.came to live thethat defendantjobs at the time thethree
alsobutfinancial assistanceonly providednotThe defendant

Testimony also estab-for child care.responsibilityassumed some
aforin the victim’s homethe defendant remainedlished that

limited, andin the home wasliving spacetheyears,of thatnumber
defendant, occasion, the victim sharedmother, and onthat thethe

andTherefore, emotionalpossibleofevidencethe same bedroom.
andthe defendantmight have existed betweenbondsfinancial that

introduced.alreadyhad beenthe victim’s mother
byunfairlyMoreover, to be influencedjurythe for thepotential

concerning conductmight have homosexualtheybiaswhatever
852Gillespie,States v.danger prejudice.of See Unitedcreated the

(9th 731,Roberts, 7381988); 136 N.H.475, 479 State v.F.2d Cir. cf.
the(1993). in case defendantparticularly relevant this whereIt was

to thegirl.of Disclosureyoungfor sexual awas on trial the assaults
relationshipin a homosexualengagedthe hadjury that defendant

tolikelymorejury conclude that she wascould have caused the to
trial twicealleged Although the courthave committed the assaults.

instruction, limitingthatlimiting we conclude agiveoffered to a
of theprejudicialnot cured the effectinstruction havewould

Seetestimony, emphasized prejudice.but rather would have the
176, (1978).LaBranche, 118 N.H. 179-80State v.

andmerelyThe contends that the evidence was cumulativeState
disagree. The inadmissiblethat its admission was harmless. We

of the defendant’stestimony only presentedwas the direct evidence
Therelationship.in a consensual homosexual inferentialengaging

thismight temptedthe have been to make withleaps jurythat
ignore.are too to Therefore we cannotsimply significantevidence

hadtestimonyfind a reasonable doubt that this inadmissiblebeyond
no onprejudicial jury.effect the

judicial remainingIn of we theeconomy,the interest address
493,Frost,v. 141may on See N.H.issues that arise remand. State

(1996).498

AssaultsII. Admission Prior DisclosuresVictim’sof of

itsthe trial courtdefendant next contends that abusedThe
toin the to referallowing prosecutordiscretion the victim and

thethe made to others aboutpreviouslydisclosures victim had
prioralleged argues that the disclosures constitutedassaults. She
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consistent statements which were anyinadmissible absent attempt
by the defendant to theimpeach victim.

that aTestimony sexual assault victim had previously disclosed
the assaults to others be tomay anyadmissible contradict infer-

mightences which delaybe drawn from her in complaining. See
(1946).Lynch, 52,State v. 94 N.H. 52 Evidence of such disclosures

was originally admitted under the of fresh complaint,doctrine which
was based on the thatpresumption a sexual assault victim would
immediately confide in and if no complaint made,someone that were
it could be WIGMORE,assumed that no assault occurred. 4See J.

1135, (Chadbourne 1972).§ atEVIDENCE 298 rev. have recog-We
innized yearsrecent that victims of sexual mayassaults not

immediately disclose 402,them. See State v. Cressey, 137 N.H.
(1993).411-12 victims,When theychildren are may not be aware of

conduct;the wrongful nature of the mayother victims to forgetwish
assault,the or fear orreprisals theydisbelief if report.

Nevertheless, originalwhile premisethe theunderlying admissi-
bility of may valid,such disclosures no longer they maybe still be

ifadmissible offered to theexplain leadingcircumstances to the
report which resulted in the Peopledefendant’s arrest. See v.

(Cal.Brown, 949, 1994).883 P.2d 953-60 ofIntroduction earlier
may similarlydisclosures be toadmissible reduce the risk that

juries may inequate delay making reportthe the which resulted in
a defendant’s arrest with disclosures,fabrication. of priorEvidence
however, be itsmay probativeexcluded if value is substantially
outweighed the unfairby danger prejudice.of See N.H. R. Ev. 403.

While defendant any' explanationthe contends that delayof is
both impermissible absent her first questioning delay,the and
prejudicial, allowing tothe State bolster the victim’s credibility, we
disagree. To so limit admission of such evidence would allow a
defendant closing argumentto wait until point any delayto out in

assault,areporting leavingsexual the withState no toopportunity
(Staterespond. Cressey,See 137 N.H. at 412 may expertoffer

testimony explaining behavioral incharacteristics common child
abuse victims to preempt anyor rebut inferences that child abuse
victim is onlying). victim,We caution that direct examination of the
such should to ofevidence be limited the fact the andcomplaint the

decline,giving however,circumstances to it. We adoptrise to the
new standard of de urged bynovo review the defendant when
assessing the suchadmissibility of evidence.

case,In State, “Well,this the victim bywas asked the youdid tell
anybody at time this happening?” providedthe was theShe names

assaults,of the individuals to whom hadshe disclosed the and also
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toultimately ledin disclosure whichmakingher theexplained delay
torelevant estab-testimonyHer wasprosecution.the defendant’s

wereprior reportsthehad been made andprior reportslish that
ultimate disclosurein thedelay makingto herexplainrelevant

conclude thatAccordingly, weto defendant’s arrest.which led the
findingin that thecourt did not abuse its discretionthe trial

substantially outweighedthis was nottestimonyvalue ofprobative
danger prejudice.of unfairby the

IndictmentsParticulars or AlternativeRequestIII. Bill offor

oftrial court’s denialthat theThe defendant next contends
I,rightsher under Partfor of violatedrequest particularsher a bill

I, 15Part ArticleHampshire15 of the New Constitution.Article
the offense with sufficientthat an indictment “describerequires

for trial andprepareto the canensure that defendantspecificity
(1999).Johnson, 175, 177v. 144 N.H.double Statejeopardy.”avoid

Asuch decisionparticulars provide protection.A bill of can
of the trial court andconcerning its is within the discretionissuance

the demonstrate that thenot be disturbed unless defendant canwill
of theprejudiceuntenable or unreasonable to theruling clearlywas

(1992).Demond, 233, 235See v. 136 N.H.defendant’s case. State
aofpenetrationdefendant contends that because sexualThe

632-A:2,felony,of class A see RSAagevictim under the thirteen is a
(amended1(1) (1996) 1999), ofand sexual a victimpenetration

felony,B RSAthe of thirteen and sixteen is a class seeagesbetween
632-A:3, II, specifyto in a billrequiredthe State should have been

or thirteen at the timeparticularsof whether the victim was twelve
lackThe that the of suchallegedof the offenses. defendant asserts

aany presenther to time-basedspecificity deprived opportunityof
While, the that her time-basedappeal,defense. on defendant asserts

theis on lack of to commit“solely opportunitydefense based [her]
hadcharged,”act the trial record reveals that the defendant
herduring alleged,to time first asconsistent access the victim the

inas a boarderneighbor subsequentlyand next-door andteacher
her home.

time-basedsuggests allegedthat the defendant’sThe State
beon that she could notmay premised theorydefense be the

inabilityof the victim’sany charged givenconvicted of the felonies
thisagreeher with the State thatageto recall when assaulted. We

argument must fail.
onthat “all of indictments which sheThe defendant contends the

charge committingwith two distinct offenses.”was convicted her
B felonyis of a class forargues guiltyShe that because a defendant



inengaging penetrationsexual with a isperson who thebetween
ages of thirteen and but a Asixteen class for infelony engaging

thirteen,sexual with apenetration person agewho is under ofthe
the must necessarilyState the ageestablish victim’s to aobtain
conviction. Such an interpretation would thwart the intent of the
legislature.

provisionsThe of the Code are accordingCriminal “construed
to importthe fair of their and promote justice.”terms to RSA 625:3
(1996). 632-A:2,1(1)The predecessors 632-A-.3,to RSAboth and RSA

(“AnII originally 1975,were enacted in 1975. See Laws ch. 302 Act
Offenses”).torelative AssaultSexual and Related thatWhile

legislation felonycreated two classes of for anyoffenses act of
sexual penetration againstcommitted a child yearsunder sixteen of
age, specifiedboth offenses the same actus reus and mens Therea.

A appliedmore severe class felony againstto offenses children
thirteen;ageunder the of the class B felony toapplied offenses

against victims who were thirteen or older and under sixteen. We
legislature’stherefore conclude that the protectintent was to all

young assaultagainstvictims sexual but to anestablish enhanced
penalty againstfor younger Elbert,assaults victims. See v.State 128

(1986).N.H. 210 To construe the statute otherwise would lead to an
result,illogical allowing assailants to escape prosecution for sexual

aassaults whenever victim was unable to recall whether wasshe
twelve or at ofthirteen the time the offense. Given the extensive

of legislatureefforts the to protect young againstvictims sexual
assault, we cannot that preventconclude its intent was to such
prosecution. Dixon, (1999).273,See State v. 144 N.H. 276-77 The
lack of a more billspecific particularsof nottherefore did violate the

I,rightsdefendant’s under Part 15Article of the HampshireNew
Constitution.

Although the fullyissue is not developed, the defendant
contends that the indictments were Anduplicitous. indictment that

two or incharges more offenses one count is duplicitous. See State
(1991).Patch, 127,v. 135 N.H. To satisfy128 the requirements of the

Constitution,New Hampshire the indictment must specificbe
toenough provide defendant,notice to protection againstthe double

andjeopardy, reliabilitythe a juryof unanimous verdict. See State
Marti, (1999).608,v. 143 N.H. 615
At hearingthe on the for ofrequest particulars,defendant’s a bill

the bringState contended that it could not alternative indictments
for each Achargingoffense a class or class B felony based on the

agevictim’s because she was unsure whether the offenses took place
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Instead,orbefore after her thirteenth birthday. each indictment
accused the defendant of inengaging the act of penetrationsexual
with the victim when victimthe was “either twelve or yearsthirteen

chargedold” and the defendant felony.with a class B
the originallyWhile indictments alleged placethat the acts took

periods months,over time ranging from sixteen to nineteen the
State reduced each of those periods by three months after that
hearing. Because agethe victim’s was in question, the court limited
the State to theprosecuting onlydefendant on class B felonies. The

also AgreementState filed a “Notice Of Not To Prosecute” for-
swearing any prosecutionfuture of the defendant for any other acts
of felonious sexual assault againstcommitted the duringvictim the

periodstime inalleged Thus,the indictments. the defendant’s
constitutional guarantees against double jeopardy were satisfied.

Anderson, 918, (1998).See State v. 142 N.H. 919

Jury InquiryIV.

Given our disposition matter,of this we need not address the
defendant’s argument regarding the court’s failure to advise the
parties of requesta from jurythe to review a oftranscript witness
testimony and to inputsolicit toprior providing a response, as the
issue unlikelyis to note, however,recur on remand. We that our
court rules do requirenot that a criminal presentdefendant be when
the trial court responds questionsto from a jury. The possibility

questionexists that a or response might be perceived ifdifferently
the parties were present during the court’s review. We therefore
caution judgestrial to communicate with both inparties a criminal
matter possiblewhenever prior to responding to any questions from
a jury concerning the matter on which they are deliberating. Cf.

Gould,State 415, (1999)v. 144 N.H. 419 (directing that all commu-
nication between a trial court juryand before jurythe is excused

record).occur on the
Issues raised in the notice of appeal but not briefed are deemed

Monroe,waived. See State v. 857,142 (1998), denied,N.H. 873 cert.
(1999).525 U.S. 1073

Reversed and remanded.

BRODERICK, J., concurred; HORTON, J., retired, specially as-
signed 490:3,under RSA concurred.


