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justification.” Id. at 223“arbitrary or without some reasonable
omitted).(quotation

The trial court found:

theby legislature specialtyThe drawn betweendistinction
recognizedthose notby the ABMS and sorecognizedareas

a meansarbitrary, representsnot but instead reasonableis
only competent providersthat health careensuringof

legis-in ThecompensationIMEs workers’ cases.perform
certifi-ABMS-recognizedfind thatrationallylature could

qualificationsa andphysician’scation an indicator ofis
legislature. . . The could alsoexpertise specialty.in his

ABMS-recognizedthat, specialtyfind anrationally where
exists, no an deter-there is need for individualizedboard

tosuitability conduct IMEsmination of an applicant’s
token, legislaturesame the could determineBy.... the

ABMS-recognizedtothat a who fails obtainspecialist
an it is lacks thecertification in area where available

to reliable IMEs.performnecessary qualifications

statutorycourt’s conclusion that theagree with the trialWe
legitimaterelated a State interest.rationallyclassifications are to

281-A:38, II deprivedoes not thewe conclude that RSAAccordingly,
I, Articles 2 andof of the under Partprotection lawsplaintiff equal

12 of our State Constitution.

Affirmed.
concurred;DALIANIS, JJ.,BROCK, C.J., and BRODERICK and

HORTON, retired, 490:3,under con-J., RSAspecially assigned
curred.
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NADEAU, Lord,plaintiff,J. The Belinda Joyce appeals the
J.)Superior (Perkins,Court’s dismissal of her “loss of opportunity”

defendants,action theagainst Lovett, M.D.,James and Samuel
Aldridge, M.D. We reverse and remand.

The plaintiff suffered a neck inbroken an automobile accident on
July 22,1996, and was thetreated at Lakes GeneralRegion Hospital
by the defendants. She contends that because the defendants
negligently misdiagnosed spinal theyher cord injury, failed both to

properlyimmobilize her and to administer steroid therapy, causing
her to lose aopportunitythe for substantially better recovery. She
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significant paralysis,to suffer residualthat she continuesalleges
sensitivity.andweakness

atto move to dismissthat the defendants intendedUpon learning
case, thepermittedthe trial courtplaintiff’sclose thethe of

that herproof. profferedto a of Shepre-trialmake offerplaintiff
ofnegligence deprived hertestifywould that the defendants’expert

conceded,recovery.better Shesubstantiallyfor aopportunitythe
however, degree to which sheexpert quantifycould not thethat her

theirrecovery by negligence.of a betterdeprivedwas
tooffer of the defendants movedplaintiff’s proof,theFollowing

(1) law does notHampshire recognizeon Newgrounds:dismiss two
(2)recovery;of and failedtheory plaintiffof theopportunitythe loss

causation. The trial court dis-forth sufficient evidence ofto set
“clearlyher isthe action on the basis that caseplaintiff’smissed
no. that “there’s suchopportunity”loss of . . andpredicated on

appealin this State.” This followed.theory permitted
asaccepta to on we truereviewing appeal,motion dismissWhen

they “areallegations of fact and ask whetherthe plaintiff’s
that recov­reasonably susceptible permitof a construction would

256,Dist.,School 143 N.H.Coop.v.ery.” Hollis/BrooklineKonefal
omitted).(1998) (quotation258

forms,doctrine, in is amanyof itsopportunityThe loss
awhich allows whoserecovery plaintiff,form ofmalpracticemedical

by alleged negligenceor is theinjury aggravatedillnesspreexisting
worker, to recover for her lostor carephysicianof a health

recovery.of v.degree Delaneyobtain a better Seetoopportunity
(Kan. 1994);175, Likeli­Cade, King,178 “Reduction873 P.2d of

Retrofittingand Other thehood” of Loss-of-a-­Reformulation
(1998).491,Doctrine, REV. 492-9328 MEM. L.U.Chance

opportu-to ofapproachescourts have taken three lossGenerally,
claims.nity

tort followed abyfirst the traditional isapproach, approach,The
AComment, The Chance Doctrine:minority of courts. See Loss of

279,42 L. 293-95Pay Life,to Human S.D. REV.Small Price for
must as a(1997). to a thatAccording approach, plaintiff provethis

of atnegligence, plaintiff deprivedthe wasof the defendant’sresult
outcome thanchance of a more favorablefifty-one percentaleast

Likelihood”King,received. See “Reductionactuallyshe of Refor-
burden,mulation, sheat meets thissupra plaintiff506. Once the
or condition.damages preexistingfor the entire illnessmay recover

Reformulation, supra.King, “Reduction Likelihood”See of
negligentlypatient injurya whose isapproach,thisUnder

fifty percenthad a chance ofonlybut who would havemisdiagnosed,
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recovery proper diagnosis,full from condition with could nother
that,todamages proverecover because she would be unable absent

recoveryher of a atphysician’s negligence,the chance better was
fifty-one Seepercent. King,least “Reduction Likelihood”of Refor­

mulation, however,If, patientsupra. the could establish the
necessary by establishing negligencecausal link that absent the she

have a of afifty-one percentwould had at least chance better
outcome, recover,onlynot the entitled topatientwould be but she

damages injury. King,would be awarded for her entire See “Reduc­
supra.tion Likelihood” This beenReformulation, approach hasof

nothing”criticized as an “all or result. See “Reduc­yielding King,
Reformulation, Delaney,tion Likelihood” 873 P.2d atsupra; 183.of

a ofapproach, approach,The second variation the traditional
proofthe of require-relaxes standard of causation. The causation

by plaintiffsment is relaxed topermitting submit their cases to the
jury upon demonstrating that a defendant’s negligence likelymore
than harm” plaintiffnot “increased the to the or “destroyed a
substantial ofpossibility” achieving a more favorable outcome. See
King, “Reduction Likelihood” atReformulation, supra 507.of

this approach, patientUnder the not precludedwould be from
recovering ofsimply because her a recoverychance better was less

fifty-onethan sopercent, long as could proveshe that the defen­
negligencedant’s increased her harm to some degree. King,See

“Reduction Reformulation,Likelihood” supra. preciseTheof
degree required by jurisdiction.varies Some requirecourts that the

negligencedefendant’s byincrease the plaintiff’s any degree,harm
while other requirecourts that the increase be substantial. See
Delaney, 873 P.2d at As in184-85. the traditional approach, once the
plaintiff burden,meets her she fordamagesrecovers the entire
underlying preexisting condition or illness rather than simply the
loss of opportunity. King,See “Reduction Likelihood”of Reformu­
lation, supra. approach “representsThis the worst of both worlds
[because it] thecontinues of rule,arbitrariness the all-or-nothing
but by relaxing proof requirements,the it increases the likelihood
that a plaintiff will be able to convince a jury to award full
damages.” King, “Reduction Reformulation,Likelihood” supraof
at 508.

theUnder third approach, the for aopportunitylost better
is, itself, injuryoutcome the for which the negligently injured

mayperson recover. King,See “Reduction Likelihood”of Reformu-
lation, supra. As with the second approach, plaintiffa may prevail

if hereven a recoverychances of better fifty-oneare less than
percent. See King, “Reduction Reformulation,Likelihood” su-of
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however, damages for the entiredoes not receivepra. plaintiff,The
just opportunity.for lostinjury, but the

linkwords, if can the causalplaintiffthe establishIn other
lost thenegligence opportunity,and thethe defendant’sbetween
actuallyof attributableplaintiff portion damagesrecover thatmay

King, “Reduction Likelihood”negligence.to defendant’s Seethe of
at 509.supraReformulation,

injury as the loss of“[b]y defining theapproach,thisUnder
fullyis satisfied.”., preponderance. traditional rule ofchance . the

(Nev. 1991).Center, 589,P.2d 592v. Medical 805VegasPerez Las
rejectingcourts the traditionalmajoritythe ofagree withWe

cases, theand findapproach opportunityto loss of“all-or-nothing”
184-86; Perez,Delaney, P.2d atmost sound. See 873approachthird

topermits plaintiffs recoverapproachat third805 P2d 591-93. The
outcome, thatfor a better an interestopportunityfor loss of anthe

for theproviding properbe whilecompensable,shouldagreewe
of anvaluation such interest.

orachievingof a favorable outcome ofloss of a chance[T]he
consequence compensableshould beavoiding an adverse

than treated asratherappropriately,and should be valued
must,conditionsPreexistingall-or-nothingan proposition.

valuingin the interestcourse, into accountof be taken
conditions have notdestroyed. preexistingthoseWhen

however,outcome, thean adverseabsolutely preordained
compensatedappropriatelyit should beavoidingchance of

thanif not better even.even that chance is

Valuation, TortsCausation, Injuryin Personaland ChanceKing,
90Consequences,and FutureInvolving Preexisting Conditions

(1981).1353, 1354YALEL.J.

for a ofmay recover lossplaintiffwe hold that aAccordingly,
cases the defen­malpracticein wheninjury medicalopportunity

preexistingaggravates plaintiff’sthealleged negligencedant’s
substantiallyit of a betterplaintiffsuch that theinjury deprives

Perez,178, 185-86; see also 805Delaney, 873 P.2d atoutcome. See
P.2d at 592.

fromprecludes507-E usargue chapterthat RSAThe defendants
argue chapterthat RSATheydoctrine. firstthe lost chanceadopting

mayplaintiffharm for which a recovertypesthe of507-E defines
disagree.opportunity.include loss of Weand does not
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injury”RSA 507-E:l defines “medical as

adverse, orany consequences arisinguntoward undesired
out orof sustained in the course of professional services

by resultingrendered a medical provider,care whether
error,from or ofnegligence, omission in the performance

services;such . . . from to diagnose;failure ... or other-
arisingwise out of or sustained in the course of such

services.

(1997).507-E:l,RSA III

ofplaintiff’sThe loss anopportunity injury is adverse or
consequence resultingunintended from negligence,the defendants’

error, omission, or diagnose.failure to See RSA :1. inNothing507-E
the statute’s plain language precludes us from recognizing rightthis

recovery. recognizeof rightWe the based not anupon “expansive”
of thereading “generous”statute or a interpretation of medical

injury, rather, uponbut a strict application statutoryof construction
and well-established tort toprinciples a claim which we confront
directly for the dragfirst time. We do not it from ofthe shadows the
common law lightbut draw it from of legislativethe the enactment.

Nor do legislativewe need to consider the ofhistory chapterRSA
since, face,507-E on its the preclude recoverystatute does not for

plaintiff’sthe injury. clear,languageWhen the of a statute is it is
necessarynot agonizeto over ambiguous and often conflicting

legislative history. legislative history“While may inhelpfulbe the
interpretation statute,of an ambiguous it will not be consulted when

statutorythe Cote,islanguage plain.” 126,144Appeal N.H. 129of
(1999) omitted).(quotation

The importance of this ofprinciple statutory construction is
demonstrated by the misplaced reliance the placesconcurrence
upon the of Attorney that,statement Martin Gross section“Th[is]

nothinginvents nor doors,”new does it open any tocited elucidate
the definition of in“medical injury” chapterRSA 507-E. HOUSE
COMMITTEE ON HEALTH AND WELFARE HEARING ON HB 314
(March 1977)9, of(Summary testimony Gross,of Martin L. Special
Counsel to the New Hampshire Society).Medical Significantly, that
statement is immediately bypreceded that,Gross’ statement “Here
the definition is drawn so toas cover all againstconceivable lawsuits
medical care providers.” Id. thisSurely lawsuit meets that defini-
tion.

We also note wethat are not called upon, today, to consider the
interaction of separatetwo statutes as we in Nwere Nault v. & L

Co.,Development (2001),146 N.H. 35 but rather to determine



for ofright injuryan to recover theimportantwhether substantive
is.one itby Clearly,is statute.opportunity encompassedlost

isopportunityloss of doctrineimplyThe defendants that the
indescribed RSAcontrary proof requirementsto the burden of

(1997). ofarguethe that the lossSpecifically,507-E:2 defendants
therecovery “possibility”based onopportunity permitsdoctrine

injury, whereas RSAplaintiff’sthat thethe defendant caused
alleged negli-to that theplaintiff507-E:2 the establishrequires

injury.gence “probably” caused the

provides:507-E:2RSA

plaintiffthe shall haveinjury,In action for medicalanyI.
which mustof affirmative evidencebythe burden proving

or wit-competentof a witnessexpert testimonyinclude
nesses:

thereof,(c) injuredthe persona resultproximateThat as
not have occurred.injuries which would otherwisesuffered

RSA 507-E:2.

is inconsis­opportunityloss of doctrinedisagree that theWe
1(c). as a507-E:2, opportunityloss ofBy recognizingtent with RSA

beplaintiffthat the wouldrefute the notioncognizable injury, we
caused“probably”prove negligenceto that the defendants’unable

not occurred.”which would otherwise have“injuriesher to suffer
thatplaintiff provea totoday requiresstillright recognizeThe we

— a outcomelost for betteropportunitythe she theinjury suffered
— not, negli­caused, bythan the defendant’sprobablymorewas
gence.

opportu-ofrejectedthat we the lossdefendants next argueThe
128Hospital, N.H.Pillsbury-Floodin v. Portsmouthnity doctrine

Clinic, 798(1986), The 140 N.H.Bronson v. Hitchcock299 and
(1996). disagree.We

inrely on dictathe defendantssupport argument,To their
relaxing plaintiff’sthat thewe statedPillsbury-Flood in which

128Pillsbury-Flood,is “ill-advised.” Seerequirementcausation
however, “thegiveto to dictarequired,are notN.H. at 304-05. We

In re Estateholdings.”to actualbyaccorded stare decisisdeference
omitted).(citation(1991)Norton, 62, 64135 N.H.of

notPillsbury-Floodin wasMoreover, disapprovedthe doctrine we
N.H. atPillsbury-Flood, 128today. Seerecognizethe wedoctrine

thethat defendants’case, allegingthe plaintiff,301. In that
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negligent failure to her headdiagnose injuryhusband’s caused his
death, tourged us shift the to theproveburden causation to

request rejected.defendants. That See id. at 304. That holdingwas
byis not altered our decision today.

inargueThe defendants also Bronson v. Thethat Hitchcock
Clinic, Bronson,holding Pillsbury-Flood.we affirmed the of In the
plaintiff brought negligence againsta action the defendant for the

wife,of his alleging misdiagnoseddeath that the defendant his
Bronson,Hodgkin’s disease. See 140wife’s N.H. at 799-800. On

appeal, arguedthe defendant that the trial court in denyingerred
its for judgment notwithstandingmotions directed verdict and for

plaintiffthe verdict because the failed to introduce sufficient
ofevidence causation. See id.

court,In trialaffirming makingthe toanywithout reference the
doctrine,loss of opportunity plaintiffwe held that “[t]he must

produce evidence sufficient to warrant a juror’sreasonable conclu-
sion that the causal link negligencebetween the and the injury
probably existed.” Id. argueat 801. The defendants that this
language precludes the plaintiff’s disagree.We Havingclaim.
alleged as her injury opportunity,the loss of plaintiffthe is not
relieved of her proveburden to that negligencethe defendants’
“probably” caused it.

Finally, defendant Lovett argues recognizethat we should not
plaintiff’sthe of opportunity injury and,loss it intangiblebecause is

thus, is not amenable to damages disagree.calculation. We
First, we fail to see the logic in andenying injured plaintiff

againstrecovery physiciana for opportunitythe lost of a better
onoutcome the basis allegedthat the injury is too difficult to

calculate, physician’swhen the own conduct has caused the diffi-
culty. (4th 1966).States, 626,See Hicks v. United 368 F.2d 632 Cir.
Second, longhave indifficulty“[w]e held that calculating damages

notis a sufficient to injuredreason to andeny recovery party.”
Cote, 231, (1986). Third,Smith v. N.H. 242128 opportunityloss of is

not inherently unquantifiable. A of opportunity plaintiffloss must
provide jurythe with a uponbasis to distinguishwhich that portion

hisof or her injury bycaused the defendant’s thenegligence from
fromportion resulting the underlying injury. See v. Filfalt,Valliere

331, (1970); Causation,110 Valuation,N.H. 332-33 King, and
Chance, supra at 1360. This can throughbe done expert testimony
just as it is in aggravation of pre-existing injury cases.

We decline to address the argumentsdefendants’ disputing the
ofsufficiency plaintiff’sthe theevidence because trial court has not
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rulingits to theThe trial court limitedthe issue.yet considered
ofthe lossHampshire recognizesNewof whetherlegal question

toholding question.limit thatlikewise ouropportunity doctrine. We
merit and doare withoutremaining argumentsdefendants’The

321,Vogel, 137 N.H. 322Vogelv.not further discussion. Seewarrant
.(1993)­

and remanded.Reversed

concurred;DALIANIS, J.,J.,BRODERICK, specially;concurred
MANGONES, JJ., speciallyjustices,courtsuperiorGROFF and

490:3, concurred.assigned under RSA

majority’sBRODERICK, J., I with theconcurring specially. agree
507-E:l, the lossenough encompassis toIII broadholding that RSA

court, I do withdoctrine, by the but soadopted todayof chance
chance,of which wefor lossThe cause of actionreservation.

in shadows of the commonresided thetoday, previouslyarticulate
insanctionedexplicitlyand has never before beenlaw in this State
atoday ironically springs fromIts adoptionour jurisprudence.

reform, whichcomprehensiveas of tortpartin 1986passedstatute
bringand predictabilitycommon lawpreemptto thewas intended

market, offor the benefitpart,into the insurancestabilityand
health care providers.

isolation,inwe do not construe a statuteIt thatis well established
but, with the scheme underinstead, harmonyto so inattempt do

Co., 146DevelopmentNault v.N & Lthe law was enacted. Seewhich
(2001) (“In we examinestatutory language,35, construingN.H. 37

isolation, the overallin the context ofnot in butthe language
omitted)); v.Statebrackets(quotation andstatutory scheme.”

(“We(1995) by473, analysisourFarrow, begin475140 N.H.
.”); v.Chagnon. .and effect .purposeexamining [statute’s]the

(“In(1963) theCo., 472, interpreting476104 N.H.Union-Leader
as disclosedlaw, purpose,of its apparentare to be mindfulwe bound

alsohistory.”); seelight legislativein of itsby its language
(motion vacate), 142 N.H.toDist. v. GovernorClaremont School

(1998).737, 739
andincludes five billsof 1986 tort reformtangled history theThe

III,507-E:l, definesof whichlanguageThe RSAmuch debate.
numerous draftsthroughoutthe sameremainedinjury,”“medical

507-C:l, 1979), aand, (Supp.IIIfact, is to RSAin identical
on otherunconstitutionalwhich was declaredstatutepredecessor

(1980).925,Maurer,v. 120 N.H. 945-46in Carsongrounds 1980. See
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1986,In in theenacting legislaturetort reform was concerned
—very problemabout the real difficult current“very and the

availability affordability liabilityand of insurance for ... New
(1986).professional. . InHampshire people.”. N.H.S. JOUR.190 a

statement to his Senator Blaisdellcolleagues, summarized the issue
forunderlying underlying problemthe call tort reform: basic“[T]he

is that as risk ofliability expanded, insuringtort the that[ha]s
liability has has unpredictable.increased and become more . . .

itself,The tort hasunderlying problem,basic the law to be
stabilized, has be predictableto made more and has to have the
excesses from it.” Id. at In malpracticetrimmed 192. the medical
area, it is that reform “higherclear the was aimed at thelimiting

verdicts, which, turn,price tags” of in were seen as the cause of
higher premiumsinsurance and rates. Id. at 190. Senator Bartlett

reform,supporthis for the “Ifexpressed saying, we continue to
allow lawsuits to run and[court awards settlement up,amounts]

ingoing problemwe’re to have an awful atthis State.” Id. 815.
concerns,legislature’s reform,The which motivated the 1986 tort

appear to legislativehave been the same concerns which prompted
yearsaction seven earlier when chapterRSA 507-C was enacted as

part attemptof another at tort reform. In passing chapterRSA
507-C, the legislature

set forth rigorous qualified expertstandards for testimony,
two-yearcreated a ofstatute limitations mostapplicable to

actions,medical malpractice required that notice intentof
to sue be atgiven sixty commencingleast beforedays the
action, prohibited of damagesthe statement the total

otherwise,claimed as an ad damnum or abolished the
rule,collateral source limited the amount of damages

$250,000,recoverable for tonon-economic loss empowered
the court to order periodic payments of futureany damages

$50,000,in excess of contingentand established a fee scale
for inattorneys medical malpractice actions.

Carson, 120 atN.H. 930. The legislature’s was “topurpose contain
the costs of injury reparationsthe medical system by revising and
codifying the applicable tort law.” Id. In its statement of findings
and purposes, legislaturethe concluded

that insubstantial increases the incidence and size of claims
for injury pose majormedical a threat to effective delivery
of medical incare the state and that the risks and conse-

ofquences injurymedical be inmust stabilized toorder
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to publicof medical care theprovisioncontinuedencourage
cost, of medical carethe continued existenceat reasonable

readiness of individuals toand the continuedinstitutions
field.the medical careenter

omitted). 507-C intendedClearly, chapterRSA wasId. (quotations
malpracticemedical“codify governingthe lawto and stabilize

liability insur-availability adequateofimproveactions and to the
cost.” Id.at reasonable Becauseprovidersance for carehealth

unconstitu-were declaredkey provisionsseveral of the statute’s
statute,thefrom the remainder ofseparatedand not betional could

atvoid. Id. 945-46.chapterthe was declaredentire
constitutionally507-E, successor, theits eliminatedchapterRSA

507-C, retaining others thatchapterof RSA whileprovisionsinfirm
the of “medicalNotably,had muster. definitionconstitutionalpassed

III; 507-C:l,507-E:l,RSA RSAunchanged.remained Seeinjury”
unclear, RSArigors and onerous restrictions ofIII. It is thegiven

should be507-C, injury”definition of “medicalchapter whether the
has chosen to read it under RSAas this courtexpansivelyread as

in RSA507-E:l, legislature, enactingIt well that themayIII. be
recognizedthen common507-E, codifydid no than thechapter more

Hampshirein New andmalpracticeaction for medicallaw causes of
standards. See HOUSEsubject rigorousthem to uniform and more

ON HB 314HEALTH AND HEARINGON WELFARECOMMITTEE
Gross,(March 1977) L.9, testimony SpecialMartinof of(Summary
(“ThisSociety)Medical sectionHampshireto the NewCounsel

doors.”). so, anIf thenopen anynor does itnothinginvents new
:1, of chance as507-E III to include lossreading of RSAexpansive

hand, ifother thenot be warranted. On theinjuryan would
any claimscapture possiblea net tointended to cast widelegislature

inrecognizedor not then themalpractice,of whethermedical
then the of “medicaljurisdiction,of this definitioncommon law

507-E:l, certainly readIII most should bein RSAinjury” provided
(“[T]he medical[ofid. definitionto loss of chance. Seeincorporate

againstall lawsuitsas to cover conceivabledrawn soinjury was]
toattemptIt in an see... draftedproviders. [was]medical care
bywill be covered theprovidersmedical careagainstthat all cases

Bill.”).inlaid down later thisrules
followed, Ilegislatureclear which route theBecause it is not

ofinterpretationmajority’s generousdisagreecannot with the
conse-that unintendedlegislatureIf the believesinjury.”“medical

definition, respectfullyI wouldits statutoryhave besetquences
any uncertainty.the statute to removeurge clarifyit to


