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That court that a andog biting passengerconcluded automobile
inwhile the car was motion was not an “auto accident.” Id. findWe

analysis persuasivethis and the indogconclude bite this case
cannot be considered an “auto accident.”

Accordingly, we of superiorreverse the decision the court.

Reversed.

DALIAN1S, JJ., concurred; HORTON, J., retired,BRODERICK and
GROFF, j.,and superior justice, speciallycourt assigned under RSA

490:3, concurred.
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IV, Gilford, theby orally,of brief and forMulligan,Edward B.
plaintiff.

(WilliamReno, RA., GayleL. Chapmanof andand ConcordOrr
brief, orally),the and Mr. for defendant.Braley Chapmanon theM.

BARRY, J., RSAjustice, assignedcourt undersuperior specially
Emerson, Superiorthe Court’splaintiff, appeals490:3. The Maria

J.) defendant, Johnof the of the(.Fitzgerald, grant motion
Bentwood, M.D., in her negligencea directed verdict medicalfor

reverse and remand.case. We
pain approx-from frompelvicsuffered intermittentplaintiffThe

2, is whosurgeonuntil 1994. The defendant aimately 1977 March
Dr.inbrought by plaintiff’s physician,as a consultant thewas

reports Elgert’sD. of Dr.Elgert. The defendant reviewedStephen
data,laboratory priora ultra-pelvicof plaintiff,examination the

ofsound, plaintiff’sthose thehospital includingand records
hospitalizations Speareat Memorial.previous

onexaminingdiagnosis plaintiffdefendant’s initial after theThe
28, 1994, resolving pelvicthat the hadFebruary plaintiffwas

disease, adhesionsprobablea uterine andinflammatory polyp,
recom-former The defendant testified that hesurgery.related to

ortherapy explorationa of aneither continuation antibioticmended
ahysterectomy following plaintiff,CT-scan. Theprobableand

tohowever, respectnot angiven optionshe was withtestified that
hysterectomy.the

1994,1,on March whichSubsequently, performeda wasCT-scan
2, 1994,On March the defendantenlargement.a uterineshowed

Hefollowing exploratory surgery.a total hysterectomyperformed
uterus, tubes, andfallopianthe ovaries.plaintiff’sremoved

trial, testi-plaintiff presented videotaped depositionthe theAt
witness, Henry Klapholz. KlapholzDr. Dr.expertof hermony

care whenthe deviated from the standard oftestified that defendant
He that invasivethe maintained far lessperformed hysterectomyhe
a than the of theways diagnosisto make removalriskyand existed

organs.plaintiff’s
case, court thegrantedtheplaintiff’sAt the close of the

The trial twojudge gavea directed verdict.motion fordefendant’s
(1) Klapholz’sthe defendant’s motion: Dr.grantingforreasons

premise;of from asprangof care flawedenunciation the standard
(2) ofwas from the standardassumingeven there a deviationand

Thecare, testimony to establish causation.Klapholz’sDr. failed
confusingtestimonythat found Dr. Klapholz’snoted he had sojudge

nottrier of fact couldin a case that thepriorand inconsistent
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thatapplicable “[w]hendetermine the standard of care. He added
court confused the to act astestimony, obligationthe hears such

to insure a minimum of for the trier ofgatekeeper competencelevel
heightened.”fact is

reconsideration, that it “unfairplaintiff urgingThe moved for was
to the for the court to have of its onplaintiff any part opinionbased

previous involvinga a different case with differ-ruling completely
motion,injuries.” In denyingent facts and different the the court

‘rely’ plaintiff’snoted “that it did not on withprior experience
conclusion,inexpert reaching only experienceits but cited to that

compelling expert testimonyto buttress the need to insure that
inpresented jury competentto the is and reliable accordance with

(1993).”of v. 402Cressey, acceptthe rule State 137 N.H. We the trial
onlycourt’s that it itsexplanation prior experiencereferenced with

expert emphasize generalthe same witness to its concerns about the
ofreliability expert testimony.

On the inappeal, plaintiff argues that the trial court erred
(1)granting the defendant’s motion plaintiff’s expertbecause: the

testified that the defendant from applicabledeviated the standard of
(2)care; testimony “clearlyhis causal linkestablished the between

the negligencedefendant’s and the plaintiff’s wrongful hysterecto-
(3)my”; and trialthe court’s conclusion that the expert’s testimony

anwas unreliable was abuse of discretion.
A motion for directed verdict “should granted onlybe when the

evidence,sole reasonable inference that may be drawn from the
which must inbe viewed the mostlight nonmovingfavorable to the
party, is so inoverwhelmingly favor of moving partythe that no
contrary verdict could Thompsonstand.” v. The Group,H.W.G. 139

(1995) omitted).698,N.H. 699 (quotation The trial court notmay
weigh judgethe evidence or the credibility of witnesses. Arthur v.

Union, (1995).Holy 463,CreditRosary 139 N.H. 465 The trial court
denyshould the motion for a directed verdict unless “the court can

affirmatively plaintiffdetermine that anythe is not entitled to relief
WIEBUSCH,on the presented.”evidence 5 R. NEW HAMPSHIRE

PRACTICE, §CIVIL PRACTICE AND 48.15,PROCEDURE at 333
(1998).

RSA 507-E:2 defines plaintiff’sthe inproofburden of an action for
medical negligence. The statute requires the toplaintiff prove by
competent expert testimony:

(a) The standard of professional practicereasonable in
the medical care provider’s profession specialty thereof,or

any,if at the time the medical care in question was
rendered; and
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(b) to act inprovidercare failedThat the medical
standard; andwith suchaccordance

thereof,(c) injured persontheproximateThat as a result
have occurred.which not otherwiseinjuriessuffered would

(1997). addition, must507-E:2,1 expert’s testimonyIn “an riseRSA
under Newreliabilityof to be admissibleto a threshold level

atv. 137 N.H. 405.Cressey,of 702.” StateHampshire Rule Evidence
“compe-toplaintiff produceThe found that the failedtrial court

of factfrom a rational trier couldtent evidence whichexpert
was,of careclaimed from the standardconclude that the deviation

Klapholz,Dr.cause claimedfact, damages.”in of thelegalthe
testimony the standard ofhowever, following regardingtheoffered

care:

Doctor, uponhave an basedQ. Finally, you opiniondo
performingwhether thisprobabilitymedicalreasonable

Dr. Bentwoodsymptoms bywith herhysterectomytotal
the of medicala from standardin 1994 was deviation

care?

A. I do.

Q. is that?And what

that here withthe occurredA. I think under circumstances
available, I think is a deviationthat was thisthe data

time, 1996,in this at the timestandard of carefrom the
performed.this was

is what?Q. And the reason for that

—are thereWell,A. is There other aresimple.the reason
now, commonlytechniques are availableother which

available, diagnosis attempta or can tothat can make
invasive, riskyfar less far lessdiagnosisa that aremake

mayit turnorgans.of Andrequireand don’t the removal
sur-that furthersomething requiresfindyouout that

1996,in not thatcare and it’sBut the standard ofgery.
attemptfirst youto beforeago, diagnosisis make along

organ.anto remove

throughoutcare thatQ. same of existedIs that the standard
nineties,the Doctor?

say.toI think it’s safeyears,A. That’s the last tenYes.
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an as toopinionrenderedKlapholzDr.preceding dialogue,In the
of care. Hefrom the standardor not the defendant deviatedwhether

hysterectomya“[o]ffering plaintiff]posited [thefurther that
ain of itself deviation[was]... andany optionsadditionalwithout

[of care].”from the standard

invasive meansthat because far lessexplainedDr. Klapholz
condition, they should have beendiagnose plaintiff’sto theexisted

diagnosisof a firmimportancetheemphasizedfirst. He alsoutilized
at trial thatadmittedtreatment. The defendantundertakingbefore

to arrivehysterectomythis wasperformingof the for“part reason
Dr.conclude thatWe thereforediagnosis.”at a more definitive

that theopinionfoundation for hisadequateanKlapholz provided
aby performingof carefrom the standarddefendant deviated

when other lessgiven plaintiff’s symptoms,thehysterectomy,
diagnosisof were available.invasive means

Dr. testifiedKlapholzto of causation.questionnext turn theWe
the condition asincorrectly diagnosed plaintiff’sthat the defendant

Further, testified that hadimflammatory Klapholzdisease. Dr.pelvic
procedures, suchemployed diagnosticthe defendant alternative

inflammatoryout disease.pelvicwould have ruledprocedures
Moreover, requiredthat a was forhysterectomyhe saw no evidence

at andplaintiff’streatment of what was in the record the timethe
hysterectomy premature.that he considered a

however, for ajudge,The trial concluded his order directed
the fact that Dr. was unable toby stating Klapholzverdict that

identify coupledthe source of the with theprobable plaintiff’s pain,
ceased, jurythat left the “tofollowing procedure painfact the the

necessaryas to whether the was for thespeculate hysterectomy
Insymptoms presented by plaintiff.” supporttreatment of the of

conclusion, following testimony:this the trial court referenced the

Q. knowing pain, you saySo without the cause of her can’t
necessary,that the total was not canhysterectomy you?

—I I unlikely givenA. think it’s think it’s all the
thatpossibilities painthat could cause that would be a

necessary procedure.

an forhysterectomy necessarythe was was issue theWhether
weightto the of thejury Klapholz’s testimony goesto resolve. Dr.

evidence, of the tostrictly province jurya matter within the
make thatjury longerdetermine. The was no free to determination

judge Klapholzafter the his directed verdict. As Dr.rendered
plaintiff’sat his fact that thepostulated deposition,the close of the
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plain-does not mean that thehysterectomyafter herpain ceased
fact,In finalpain. diagnosisof the thetiff’s uterus was the source

was ofdischarge pelvic painstated that theplaintiff’sin the
etiology.undetermined

ofthat she “met her burdenplaintiff arguesOn theappeal,
testimonyby expert507-E:2 reliablepresentingunder RSAproof

linkthe causal between the defendant’sclearlywhich established
The burdenwrongful hysterectomy.”andnegligence plaintiff’sthe

injuries which wouldproveon to that she “sufferedplaintiffis the
a result of the defen­proximatenot have occurred” asotherwise
1(c).507-E:2, plaintiffThe must establishnegligence.dant’s RSA
negligence injury by expertbetween the andthe causeproximate

134, 136Wentworth-Douglass Hosp.,v. 130 N.H.testimony. Martin
(1987). a directedrequiredof evidence to survivequantumThe

conclusion . . . that the“enoughis to warrant theonlyverdict
Clinic, 140Bronson v. The Hitchcockprobablycausal link existed.”

omitted).(1996)798, (quotationN.H. 802

throughout depositioncontended hisKlapholz repeatedlyDr.
conduct deviated from the standard of carethat the defendant’s

hysterectomy given plaintiff’sa theperformedwhen the defendant
injury was the loss of herplaintiff’s allegedThesymptoms.

In otherwrongful hysterectomy.as a result of areproductive organs
whichwords, injuriesthat the “sufferedexpert plaintiffthe testified

1(c).507-E:2,occurred.” RSA No recita­would not otherwise have
ismirroring statutory language”or“specific phrasestion of words

Bronson, N.H. atto establish causation. 140 804.necessary
testimony is adduced from whichcompetent expert medical“[I]f

for areasonablyand conclude that but defen-jury fairlythe can
occurred, theinjuryan would not havenegligence probablydant’s

sufficientplaintiffburden.” Id. The offeredplaintiff has met [her]
to a causal link between the defendant’stestimony showexpert

Pierreplaintiff’s alleged injury.and the St. v.alleged negligence Cf.
(2000).620, otherwise could145 N.H. 624-25 To concludeElgert,

physicianwhenever aconceivably plaintiffrender a remediless
diagnosis.a definitiveacted and withoutprematurely

that thefindingcontends that the trial court’sFinally, plaintiffthe
an abuse ofof Dr. was unreliable constitutedtestimony Klapholz

testimony is reliable restsparticular expertdiscretion. Whether
Marytrial court. See Chase v.the sound discretion of thewithin

(1995).509, 510 The trial court’sHosp.,Mem. 140 N.H.Hitchcock
wide,isor of such evidencediscretion as to the admission exclusion

of discretion.rulingreverse its absent a clear abuseand we will not
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(1990). the79, upholdwill88 “We133 N.H.Lynch,v.See Johnston
the recordwhenfor directed verdicton a motionrulingcourt’strial

not itsdid abusethe trial courtconclusion thatthesupports
find for thejuror couldno rationaldeterminingin thatdiscretion

(1991)579,James, 583N.H.v. 134Goodwinnon-moving party.”
omitted).and brackets(quotation

andconfusingtestimonyexpert’sfound thejudgecourtThe trial
verdict:order for a directedin hisfollowing examplethegave

question:forwardstraightasked a rather[W]hen
in yourin treatment hinderedof a laparoscopethe use“Is

surgeries?”or priorof adhesionstheopinion by presence
.”It could . .may“No. It be.answers:KlapholzDr.

(1) theclearly stated:however, KlapholzDr.testimony,In his
toyou attemptfirst beforediagnosisto make aof care “isstandard

(2) standard offrom thatdefendant deviatedorgan”;an theremove
that was avail-the datathe “withhysterectomycare performing
available, thatcommonly. .techniques .by usingnot “otherable”

invasive, andriskyfar lessthat are far lessdiagnosismake acan
(3) plaintiffa result theorgans”;of and asthe removalrequiredon’t

all the“unlikely givenitwhen washysterectomyunderwent a total
wouldhysterectomy]thatpain [athat could cause thepossibilities

Moreover, of the testi-beginningthenecessary procedure.”abe
out of context.took answerDr.Klapholz’sthe trial court citedmony

thatfact, whileby explainingIn Dr. clarified this answerKlapholz
prioradhesions frombybe obstructedlaparoscopic mightthe view

laparoscopenot to do awas never a reasonprior surgerysurgeries,
first.

byhis discretionjudgehold that the trial abusedWe therefore
(1) confusingso andtestimonyDr. wasconcluding Klapholz’sthat:

applicablecould not determine thethat the trier of factinconsistent
(2) nocare; competentplaintiff “producedof and thestandard

could concludea rational trier of factfrom whichexpert evidence
was, fact,in theof carefrom the standardthat the claimed deviation

damages.”cause of the claimedlegal
of fact tofor a rational triertestimony was sufficientexpert’sThe

less invasiveemployedhavethat the defendant shouldconclude
that said deviationhysterectomyto a andresortingbeforemeasures

injury.in the “Underplaintiff’sof care resultedfrom the standard
to beissues of fact arereasonably disputablejury system,our

679,117 N.H.Corp.,Faust v. General Motorsby jury.”resolved the
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(1977) omitted). trial(quotation accordingly684 We reverse the
court’s directed verdict and remand for a new trial.

and remanded.Reversed

DUGGAN, J., concurred; MOHL, HAMPSEY, JJ.,andO’NEILL
490:3,justices,court under RSA con-superior specially assigned

curred.
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(Ann Rice,T. seniorPhilip McLaughlin, attorney general M.
attorney general, orally),assistant on the brief and for the State.

defender,E. andDuggan, appellateJames chief Jenifer
(Ms.Ackerman, defender, ofBensinger appellateassistant Concord

brief, Duggan orally),Ackerman on the and Mr. for the defendant.

GROFF, J., justice, specially assignedcourt under RSAsuperior
defendant, Gordon, of counts490:3. The David was convicted seven

assault, 632-A:2, I(j)(2), IIIaggravatedof felonious sexual see RSA
(1996), assault,and counts of misdemeanor sexual see RSAseven

(1996). argues Superior632-A:4 On he that the Courtappeal,
J.)(Nadeau, erred in cross-examination of the victimprecluding

alleged allegationan false of sexual assault. Weregarding prior
affirm.


