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(1977) omitted). trial(quotation accordingly684 We reverse the
court’s directed verdict and remand for a new trial.

and remanded.Reversed

DUGGAN, J., concurred; MOHL, HAMPSEY, JJ.,andO’NEILL
490:3,justices,court under RSA con-superior specially assigned

curred.
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GROFF, J., justice, specially assignedcourt under RSAsuperior
defendant, Gordon, of counts490:3. The David was convicted seven

assault, 632-A:2, I(j)(2), IIIaggravatedof felonious sexual see RSA
(1996), assault,and counts of misdemeanor sexual see RSAseven

(1996). argues Superior632-A:4 On he that the Courtappeal,
J.)(Nadeau, erred in cross-examination of the victimprecluding

alleged allegationan false of sexual assault. Weregarding prior
affirm.
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19, 1997,Septembertrial. Onatfacts were adducedfollowingThe
that herold, of her friendstold threevictim, yearsthen fifteenthe

asked herAlthough shemolesting her.sexuallyfather had been
atsecret, told an interntheyinformation athiskeepfriends to

thetoSchool, the informationrelayedwhoHighSomersworth
At aschool.from middlecounselorguidancepreviousvictim’s

counselors, initially deniedthe victimguidancethemeeting with
guidancetheher. Afterassaultedsexuallyfather hadthat her

however,room, the victiminto theher friendsbroughtcounselors
to the assault.admitted

assaulton three sexualeventually indictedwasThe defendant
or, inlimine thetrial, a motion into he filedPriorcharges.

Howard, 121 53N.H.alternative, see State v.hearing,for a Howard
to introducepermission(1981), among things,otherrequesting,

alleged victim whereinby thisallegationsof false“priorevidence
inHilltopthe [S]choolataccused a male schoolmateshe

16, 1998, the courtMarchof assault.” OnsexualSomersworth
themotion, counsel madeand defensehearinga on theconducted

proof:offer offollowing

that sheor told her dadto her dadThe victim disclosed
at the schoolby boyroom aboys’taken into thehad been

her,withand that he had sextook off all her clotheswho
thenreported, [the defendant]time that that wasand at the

and asked whathimself toHilltop reportto the Schoolwent
has hadyoung ladya whoyou’ve goton here wheregoingis

past, why youin the aren’tthing happen to herthis horrible
And then afterhappen?and how could thislookingfolks out

that ithome and she admitsreport, goesthe hehe makes
didn’t.

ofin unfortunate situationwas the[the defendant]So
it had beenthe school know thathaving upto call and let

fabricated, veryabout a similarthat she in fact told a lie
situation, a assault.about sexual

motion, claiming that the defendant’sobjected to theThe State
tooallegedand the incident remotewere unsubstantiatedassertions

hearing, representedtherelevance. At the Stateanyin time to have
Thein school records. Statenot documentedthat the incident was
that whenof the incident wasthat the victim’s recollectionexplained

atold the defendant thatgrade,or shewas in the first secondshe
room. The defendantboys’her into thepushedhadschoolmate

merelyhim that she had beenuntil she reassuredoverreacted
in the ninththat the victim wasthe State notedpushed. Finally,
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grade Hilltop only Thus,and the went to gradeSchool four. the
incident had to have than yearsoccurred more five earlier.

motion,The trial court denied the defendant’s concluding that
probative value of this evidence is low without dispositive“[t]he []

proof that the victim in fact allegationmade a false . . . [and] [t]o
incident,questionallow the defendant to the victim thisregarding

no,knows unfairly jury.”when he her answer is would mislead the
reconsideration,Defense counsel filed a motion fortimely then

withdrew from the case due to a conflict of interest.
interim,In the prossed againstthe State nol the indictments the

defendant and himreindicted on fourteen new counts. At a subse-
J.)(Mohl,quent pretrial the Trialhearing, Court informed counsel

rulings originalthat the on the indictments would apply to the new
however,indictments. The trial court thatsuggested, the defendant

resubmit a motion concerning hearingthe Howard since the court
yethad not ruled on the motion for reconsideration. Defense counsel

a motion that ofadmissibilitysubmitted addressed the the victim’s
masturbation,alleged history of but failed to mention allegedthe

J.)prior allegation. (Coffey,false The Trial Court thatdenied
trial,Following jurymotion. a the defendant was onconvicted all

counts. This appeal followed.
I,On thatappeal, argues rightsthe defendant his under Part

Article 15 of the HampshireNew Constitution and the Sixth
Amendment of the United States Constitution were whenviolated
the trial court precluded concerningcross-examination of the victim

alleged prior allegationthe false of sexual assault. The State
maintains that the defendant failed to this forpreserve appeal.issue

alternative,In the the thatarguesState the trial court properly
prohibited cross-examination on this issue because it questionableis
whether the victim ever made a ofprior allegation sexual assault.
The State further asserts that even if the victim priormade the

trial; thus,she did so atallegation, yearsleast five before the
marginal probative value of cross-examination on this issue was
outweighed by prejudicethe that could result. Assuming that the
claim was adequately preserved appeal,for we find that it is without
merit.

first,We address the defendant’s State constitutional claims
referencing only analyticalfederal case law as an aid. See State v.

(1983).Ball, 226,124 N.H. 232 Because the Federal Constitution
greater protection Constitution,no than our Stateprovides we will

Warden,separate analysis.not conduct a federal See Knowles v.
Prison, 387, (1995); Dixon,N.H. 140State N.H. 389 State v. 144

(1999).273,N.H. 278
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priorof aevidenceEllsworth, that extrinsicwe heldIn v.State
casein a sexual assaulta victimbyassaultof sexualallegationfalse

608(b)of EvidenceRuleHampshireunder Newadmittedshould be
similar, evidenceprofferedand theareallegationsthe“only where

complainant’stheissue ofof the materialhighly probativeis
(1998). held thatEllsworth, 710, 719 We142 N.H.motives.” State v.

Ruleunderof extrinsic evidencethe admissionlimitations onsuch
rightor608(b) right processto duethe defendant’sdid not violate

Id.or Federal Constitution.the Stateunder eitherto confrontation
ofevidenceWhite, further held that extrinsicv. weat 719. In State

in an assaulta victimbyassaultof sexualallegationa falseprior
showing that theaupona defendantbyintroducedonlycase can be

tofalse,” interpretwhich wedemonstrably“wereallegationsprior
544,White, 145 N.H.State v.convincingly untrue.clearly andmean

(2000).548

ofon the admissionWhite, these limitationsappliedIn we also
theto cross-examinerightdefendant’sto theextrinsic evidence

in assault553-54, a sexualstating that a defendantvictim, id. atsee
ofallegationa falsepriorthe victim aboutmay cross-examinecase

608(b) amakesif the defendantonlyunder Rulesexual assault
and demonstratessimilarity,”and“probityofshowingthreshold

false. See id.allegations werepriorthat theconvincinglyandclearly
cross-­right tolimitations on the defendant’sheld that theseWe

constitu­and federaldid not violate his Statethe victimexamine
Beforeconfrontation. See id.processto due andrightstional

convinc­clearly andthe defendant has showndetermining whether
false, however,of isallegationvictim’s sexual assaultthat theingly

made. Seethat an accusation wasmust first establishthe defendant
(Nev.87, 1989); Com. v.State, 90 see alsov. 779 P.2dMiller

1994).(Mass. Thus,258, with264 consistent630 N.E.2dHrycenko,
White, bymust establishin we hold that the defendantholdingour

accusa­priorthat the victim made aconvincing evidenceclear and
tion of sexual assault.

theappliedtrial courtus is whether theonlyThe issue before
court’sjustify the trialand whether the factscorrect standard

case, courtIn the trialnon-admissibility.of thisdetermination
allegation,concerning priorthe falsecross-examinationprecluded
... is lowprobative value of this evidenceconcluding that “[t]he

in fact made a falsethat victimdispositive proof [the had]without
ruling, it isof the trial court’slanguageGiven theallegation.”

satisfy higherto arequiredthe defendant wasarguable that
White, therebythan would consistent withproofof bestandard
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trialprohibiting addressingthe court from whether the defendant
showed andclearly convincingly that the victim made a prior
accusation of ordinarilysexual assault. “We would remand this

issue; however,unresolved when a lower tribunal has not addressed
issue,a factual but the record reveals that a factreasonable finder

conclusion,would anecessarily mayreach certain we decide that
(2001)704,a of Sawyer,issue as matter law.” State v. 145 N.H. 706

omitted).(quotation

only prior allegationThe evidence of the false in this case was
the defendant’s uncorroborated assertion to that effect. The defen­
dant to proffer any independentfailed evidence to substantiate his

Despiteassertion. the fact that the defendant claimed to have
informed school of allegations,administrators the school records

Moreover,nocontained documentation of the incident. while the
defendant claimed that the victim made the false allegation yearone

School,prior to trial while enrolled at the Hillside had notshe
years.attended that school for four the victim thatFinally, denied

allegationshe made the false and believed the defendant may have
been to anreferring eight yearsincident that had occurred seven or

schoolmate,pushed by sexuallyearlier after she had been a but not
assaulted.

evidence,uponBased this we hold that no reasonable fact finder
could conclude that showing,the defendant met his burden of
clearly convincingly,and that the victim made a accusation ofprior

Therefore,sexual assault. we that even if the trial judgeconclude
required satisfy stringentthe defendant to a more standard of proof

White,than trialrequired by the court’s restriction on the defen-
rightdant’s to cross-examine on this issue was correct and did not

rightsconstitute a violation of the defendant’s constitutional to due
process and confrontation.

Affirmed.

DALIANIS, JJ., concurred; MANGONES, J.,BRODERICK and
490:3,superior justice, specially assignedcourt under RSA con-

curred.


