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Bates, P.A., on the and(Timothyof Laconia Bates briefMitchell &
orally), for the plaintiff.

Ciandella, Exeter, defendant,Donahue, for the& of filedTucker
no brief.

(DavidAssociates, P.A., C. on the briefEngelof ExeterEngel &
intervenor, Taylor.Richardfor theorally),and

intervenor,DALIANIS, Taylor,Richard an order ofappealsTheJ.
J.) Townreversing the decision of the(Murphy,the Superior Court

(ZBA) grantingof a varianceZoning Adjustmentof Plaistow Board
vacate and remand.Taylor.to We

(town)1997,In Town offacts follow. the PlaistowThe relevant
thezoning prohibitingamendment to its ordinanceadopted an

1,000 feet ofdealershipof an automobile withinestablishment
26, 1998, grantedthe ZBA aFebruaryOndealership.another such
car ondealership propertyto to establish a usedTaylorvariance
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1,000 car theexisting dealership. Specifically,from anless than feet
ZBA found that

ifnearby propertybe no decrease in value ofwould[t]here
(no in use beabutters to have site wouldgranted present),

is thatempty, hardship buildingit has beena benefit since
of the lot is thenot for retail and the locationis suitable

says onlyownerjustice grantwould be to sincehardship,
cars, oflargehis business is used has number25% of

spaces.parking

11, 1998, sent aPlanningMarch the Plaistow BoardAlthough on
Taylor’sZBA a onrequesting rehearingto thememorandum

that boarddispute planningthe do not therequest, partiesvariance
However, 18,rehearing.to a on Marchauthority requestlacks the
Belmore,1998, sent a memo-manager,Plaistow’s town Robert M.

of Plaistow Boardrandum to the ZBA from the the Townplaintiff,
Selectmen, Taylor’s request.a on variancerequesting rehearingof

stated, aaccept“Please this memo asSpecifically, the memorandum
on therehearingfor a on this variance decision basedrequest

11, Planningin March 1998 Boardconcerns outlined the attached
23,At the ratified the townmeeting, plaintiffmemo.” a March 1998

26, 1998, ZBA the plaintiff’saction. On March the deniedmanager’s
request rehearing.for a

court, Taylortrial and intervened.appealedThe to theplaintiff
reversed, in grantingthat the ZBA erred therulingThe trial court

not inbecause denial of the variance would have resultedvariance
unnecessary hardship.

findingthat trial court erred in that:appeal, TaylorOn asserts the
(1) request rehearingwas authorized to a onmanagerthe town

(2)board; therequest rehearingbehalf of the the for a met
(3)677:3; Taylor’s operationof and of a businessrequirements RSA

that a did notproperty hardshipon the was conclusive evidence
exist.

case,this is a the standard for review of thiszoning“Because
did,trial court but whethercourt is not whether we would find as the

will thereforereasonably supports finding.the evidence the We
it is notappeal supportedthe trial court’s decision on unlessuphold

Husseyor is as a matter of law.” v. Townby the evidence erroneous
(1992)227, and citations(quotation135 N.H. 231Barrington,of

omitted).
trial court in that theTaylor findingfirst asserts that the erred

a on behalf ofmanager authority request rehearingtown had the to
(1996)(amended 2000).to 677:2pursuantthe selectmen RSA
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provides:677:2RSA

zoningof theorder or decisionanyafterdays20Within
selectmen, to theany party. . theadjustmentof .board

affecteddirectlyany personorproceedings,oraction
anyto matterrespectinrehearingfor athereby may apply

oror coveredproceeding,in action orthedetermined
rehearingorder, in motion forin thespecifyingincluded the

may. . .therefor; adjustmentthe board ofandgroundthe
in reason thereforopinion goodif itsrehearingsuchgrant

inis stated the motion.

37:6, IX, the townto RSApursuanttrial court found thatThe
tohis letterrehearingto a becauserequestwas authorizedmanager

agreedmajority of the Board of SelectmenZBA indicates “[a]the
37:6, IX that it shallprovideswarranted.” RSAappealthat an was

duties,othersuchduty manager perform“[t]othe of the townbe
office, byof him vote of themay requiredas beconsistent with his
however, managerthe town wasTaylor, contends thatselectmen.”

rehearingto fileby requesta vote of the selectmen thenot directed
23,1998 ratification came too late asthat the selectmen’s Marchand

the ZBA issued its decision.twenty daysit occurred more than after
Further, manager’sthat the townRSA 677:2. he asserts becauseSee

37:6, he did not havebywas not authorized RSAspecificallyaction
byto a directed to do so voteauthority request rehearingthe unless

of the selectmen.

bythat there was no formal vote taken therecognizeWhile we
twenty-dayof the weprior expiration period,selectmen to the

that the of a formal vote demonstrates that thedisagree absence
rehearinga on behalfmanager authority requesttown lacked the to

(2000), managerto 37:3 the townof the selectmen. Pursuant RSA
. . .subject supervisionin all be to the direction and“shall matters

Here, manager actingtown was at theof the selectmen.” the
rehearingof drafted on boardrequest,direction the selectmen. The

letterhead, stated, “Amajorityof of the Boardspecificallyselectmen
Further, in theagreed appealof that an was warranted.”Selectmen

that heproceedings, manager representedtrial court the town
therequestcontacted two selectmen at the of the chairman of board

rehearingaapproval request.of selectmen and received their to file
Thus, with themanager rehearing requestthe town filed the

nothing inmajority Additionally,authorization of a of the selectmen.
rehearingfor arequest677:2 that the selectmen’srequiresRSA

ofonlycome after a formal vote the selectmen.
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Next, erroneouslyasserts that the trial court found thatTaylor
677:3,rehearing request requirements arguingthe met the of RSA

itrequest fully ground uponthat the did not set forth each which
(1968).Nashua, 174, Taylorrelied. See DiPietro v. 109 N.H. 176-77

board did not have theplanning authoritycontends that because the
“veryto a and because its memorandum wasrequest rehearing

nature,”general manager’s incorporationin the town of its memo-
requirements disagree.randum did not meet the of RSA 677:3. We

requires rehearingRSA 677:3 that motion for made under“[a]
fully every ground upon677:2 shall set forth which it is claimedRSA

orcomplainedthat the decision or order of is unlawful unreason-
Here, that ofcorrectly incorporationable.” the trial court found the

planning rehearing requestthe board’s memorandum into the
theadequately grounds rehearing. Specifically,set forth the for the

stated, “Please this memo as a forrehearing request accept request
concerns outlined in therehearinga on this variance based on the

11, memo.”Planning (Emphasisattached March 1998 Board
added.) Thus, DiPietro, specifyin who failed toplaintiffsunlike the

referenced andany requested rehearing, plaintiffreasons for a the
memorandum,board’s which listed threeplanningattached the

rehearing: regardingfor a “that the decision thisspecific grounds
674:33b”; thatmay ‘spirit’variance be in conflict with RSA “so the

discussed”;and andfullyof the ordinance can be more understood
(or not)propertythat “the on a cannot shouldbuildings particular

ofincorporation planningbe a hold that the board’s‘hardship’.” We
memorandum satisfied RSA 677:3.

trial in thatTaylor findingnext contends that the court erred
that of the variance would resultTaylor did not demonstrate denial

in an the trial court found thatunnecessary hardship. Specifically,
a sale business on theTaylor operating“the fact that has been tire

that a does not exist.property hardshipis conclusive evidence
Moreover, propertysince he is able to use the for this business

ofpurpose, deprivedhe is not of all reasonable economic use the
that to ZBA for theproperty.” Taylor appliednotes when he the

not business on the becauseoperating any propertyvariance he was
he did not own the at that It was not until afterproperty point.even

from ZBA bought propertyhe received the variance the that he the
however,and a on the lot. Thebegan operating plaintiff,business

contends that the trial court’s mischaracterization of the facts is
many permittedirrelevant because there are other commercial uses

land, thatincluding Taylor currentlyfor this the tire sale business
thus, not of all reasonable economic use ofoperates; deprivedhe is
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without theunnecessary hardshipthat an resultshis suchproperty
Hebron,Trust v. Town 136 N.H.Grey Rocks Landvariance. See of

(1992).239, 242

however, defini­we overruled the more restrictiveRecently,
in and articulatedGreyof followed Rocksunnecessary hardshiption

unnecessary hardship. Simplex Technologiesa definition of Seenew
(2001).727,145 731-32 To establishNewington,v. Town N.H.of

prove:for variances must nowunnecessary hardship, applicants

(1) propertya as to their inter-zoning appliedrestriction
consideringof the property,feres with their reasonable use

(2)environment;in its nounique setting propertythe of the
generaland therelationshipfair substantial exists between

of and the restrictionpurposes zoning specificthe ordinance
(3) injureon and variance would not theproperty;the the

or ofpublic private rights others.

Therefore,Id. we vacate the court’s order and remand forsuperior
further consistent with thisproceedings opinion.

and remanded.Vacated

HORTON, J., for argument priorsat oral but retired to the final
vote; BROCK, C.J., NADEAU, JJ.,and BRODERICK and concurred.
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