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notappeal, butnotice ofraised in the defendant’sother issuesAll
648,142 N.H.Mountjoy,briefed, See State v.deemed waived.are

(1998).652

Affirmed.

Nadeau, JJ., concurred.Brock, C.J., Broderick andand

Rockingham
No. 99-306

Hill, III a.H. &John

v.

a.Chester &ofTown
13,April 2001

(SumnerLaw, EC., F.Kalman, of PlaistowAttorney atF.Sumner
orally), plaintiffs.for theon the brief andKalman



292

Bureau, (DavidGrinnell Londondérry& of R. Connell on the
brief), Peters, (DeanP.L.L.C.,and Wadleigh, Starr & of Manchester
B. Eggert orally), for the defendants.

Jr.,H. byBernard forWaugh, Hampshirebrief the New Munic-
Association,ipal as amicus curiae.

NADEAU, defendants, (town)J. ofThe Town ofChester and Town
(ZBA),ZoningChester of AdjustmentBoard appeal rulingthe of the

(Abramson, J.)Superior Court reversing the ZBA’s adenial of
Hill,variance to the plaintiffs, John III and Deborah Simard-Hill.

We vacate and remand.
1997,InThe relevant facts follow. the plaintiffs paid afor$40.00

parcel1.3 acre of 200 of frontage,land with feet referred to as Lot
(Trust)6. They purchased from Family deed,it the Simard byTrust

which contained a reversionary interest for the Trust in the event
that the plaintiffs failed to build a house on the lot within years.five
It is not contested that 6Lot was ofpreviously part largera tract

by theowned Trust. Nor is it contested that the lot had been
assessed for tax ifas it apurposes were buildable lot.

plaintiffsThe applied to the ZBA for a building Thepermit.
denied,permit however,was because the zoning ordinance requires

frontage of 290 feet and minimumminimum area of two acres for a
single family home. Subsequently, the aplaintiffs applied for
variance, which was also Thedenied. ZBA offered three reasons for

first,its decision: there no hardshipwas because the Trust could
adjustedhave toLot 6 with thecomply zoning requirements before

it toconveying adjustmentthe and theplaintiffs, still could occur
abuttingbecause the lot and land “are owned by members of the

second,family”;same the variance would contrarybe to the ofspirit
the inordinance that the frontage acreageand towere insufficient

third,meet the ordinance’s andrequirements; the variance would
not justice.do substantial

plaintiffs appealedThe from both the denial of the building permit
variance;and the ofdenial the superiorthe court consolidated the

appeals. The superior court upon plaintiffs’focused whether the
self-created,hardship is noting that the land was taxed aas

buildable lot until thethe time variance Concludingwas denied. that
the plaintiffs had no actual knowledgeor constructive that the land
was non-buildable at the time of purchase and that the hardship was

self-created,not superiorthe court reversed the ZBA’s adenial of
variance. appealThis followed.

in zoningOur isreview cases limited. if findOnly we a trial court’s
bydecision to be unsupported the record or aerroneous as matter



298

Newv. TownOlszakjudgment.its Seewe overturnof law will of
(1995). articulation of723, our recent724 GivenN.H.Hampton, 139

TechnologiesSimplexseeunnecessary hardship,ofa new definition
(2001), it is727, appropriate145 N.H. 731-32Newington,Townv. of

in theeffect, hardshipsany,if of self-createdfor to determine theus
applications.context of variance

prove:mustunnecessary hardship, applicantsTo demonstrate
“(1) interferes withpropertyto theirapplieda restriction aszoning

unique settingtheconsideringproperty,use of thetheir reasonable
(2)environment; fair and substantialin noof itspropertythe

zoningof thegeneral purposesbetween therelationship exists
(3)and theproperty;on thespecificand the restrictionordinance

of others.” Id.rightsorinjure public privatewould not thevariance
purchase withmust answer is what effect doesquestionThe we

toapplicant’s abilityhave on anknowledge zoningof restrictions
unnecessary hardship.demonstrate

Zoning Adjustment,In Manchester BoardRyan Cityv. ofof
(1983), thepermittingdisallowed a use variance123 N.H. 170 we

family despitein residencebeauty singleestablishment of a salon a
area, applicantsfour-car which theunique parkingthe of apresence
variance, in part,Id. at 174. denied the becausehad constructed. We

toapplicants’ abilityarea had not affected the use theparkingthe
further, however,in a fashion. Id. reasonedproperty residential We

that if we were to hold that the area constituted aparking“[e]ven
condition a of the wouldspecial justifying finding hardship, hardship

due to the own actions.” Id. in our[applicant’s] Implicitbe
self-created,reasoning is the conclusion that a is thehardshipwhen

inapplicant demonstratingfor a variance bears a heavier burden
justified.that isa variance

among knowledgeThe trend courts is that “a withpurchase
and, most,not the of a variance at ispreclude grantingdoes

a in consideration of vari­considered nondeterminative factor a
(Me. 1995).914,Kennebunk,Twiggance.” v. Town 662 A.2d 916of

a it is for apurchases knowing inadequateWhen landowner land
itparticular purpose, arguably zoningis not the restrictions which

use,that own failure topurchaser’sinterfere with but rather the
plan properly. agree “purchase knowledge”Therefore we that with

factor to under the first ofnondispositive prongis a be considered
forthhardship Simplex Technologies.the test set in
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that of a hardshipThe town asserts the existence self-created
precludes the landowner from aobtaining disagree.variance. We

rather,That a circumstance is self-created is not it isdispositive;
just one factor to consider. town further asserts thatThe because

plaintiffs purchased familythe the land from members who were
adjustto lot frontage require­able the line to meet the area and

ments, the from aplaintiffs precluded obtainingare variance. We
disagree. That the land frompurchased familywas members is
irrelevant, adjustedand that the lot could have amerelybeen is
recapitulation argumentof the town’s initial that the plaintiffs

the land it conform topurchased knowing did not the ordinance’s
frontage requirements.area and

inquestion plaintiffs’We turn to the whether the hardship,
fact, argues plaintiffs’ hardshipis self-created. The town that the is
self-created because orthey purchased property knowingthe
constructively knowing zoningthe ordinance deemed the lot inade­
quate single-family agree.to build a home. We

The court ruled that the lot hadsuperior plaintiffs’because been
lot,taxed as a buildable the could not have known that itplaintiffs

a is fornon-conforming reasoningwas lot. This incorrect two
First,reasons. the method a town taxes its land is notby which

Mudgein See v. Precinctdispositive determining zoning questions.
(1991).Corner, 881,Haverhill 133 N.H. 885of

Second, landowners are deemed to have constructive notice of the
zoning applicable property. Cityrestrictions to their See Trottier v.

(1977).Lebanon, 148,117 N.H. 151 “A who landperson purchasesof
constructive,knowledge, zoningwith actual or of the restrictions

in purchase,which are effect at the time of such is said to have
hardshipcreated for himself whatever such restrictions entail.” 3 R.

zoning (4th20.44,Anderson, § atAmerican law of 563-64 ed.
1996).

Based our that the had constructiveupon holding today plaintiffs
notice of the restrictions on the lot and therefore at least in part

exists,they allegecontributed to the now we vacate thehardship
superior proceedingscourt’s decision and remand for further

with this opinion.consistent

Vacated and remanded.

BROCK, C.J., DALIANIS, JJ., concurred;andand BRODERICK
HORTON, J., retired, 490:3,under con-specially assigned RSA
curred.


