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however,analysis,Our cannot end here. Because it thatfound
the structure withconformed the provisionsdimensional of the
ordinance, ORDINANCE, Y,see TOWN OF PEMBROKE ZONING art.
§ (11),143-21 the trial court ourapplydeclined to lawcase
concerning enlargement or expansion of a use.nonconforming

however,Based on our above analysis, the trial court should have
determined whether the extension of heightthe tower’s is a
permissible expansion of a nonconforming Specifically,use. trialthe
court must “consider the extent to challengedwhich the use reflects
the nature ofpurpose prevailing use,and the nonconforming
whether the challenged merelyuse is a different usingmanner of
the original ornonconforming use whether it constitutes a different
use, and challengedwhether the use substantiallywill have a

impact upondifferent neighborhood.”the New London Land Use
Assoc., 130 atN.H. 517. Accordingly, we vacate and remand for a
determination of the expansionwhether of the was permissi­tower
ble ourunder common law test. Zachs Zoningv. Bd. Appeals,Cf. of

(Conn. 1991)351,589 A.2d 355 (discussing leasingwhether the of
spaceantenna on a communications was ofexpansiontower a

use).nonconforming

andVacated remanded.

HORTON, J., sat for argumentoral but priorretired to the final
vote; BRODERICK, J., concurred; GROFF, J., superior justice,court

490:3,specially assigned under RSA concurred.
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(Ann Rice,attorney generalT. M. seniorPhilip McLaughlin,
forattorney general, orally),assistant on the brief and the State.

defender, Concord,E. ofDuggan, appellate byJames chief brief
orally,and for the defendant.

BROCK, defendant,Following Belgium,C.J. extradition from the
Gordon, probation chargeSteven was incarcerated on a violation of
in thatarising Hillsborough County. appeal,On he contends the

J.)(Dalianis, probation chargeTrial Court erred as the violation
not in incharges requestwas included the set forth the for

extradition and therefore his on that ischargeincarceration barred
by the doctrine of affirm.specialty. We

was aggravatedThe defendant convicted of felonious sexual
1997,in Inassault 1993. his sentence was modified and he was placed

on Aprobation. agreementcondition of his aprobation was waiver
of “from inany anyextradition state the United States or other
place.”

1998,In July following the of women in Rockinghamassault two
theCounty, chargeddefendant was with four new of aggra-counts

assault,vated felonious sexual beingone count of a felon in
of apossession handgun and one count of criminal mischief. After

fleeing New Hampshire, the defendant contacted his probation
officer from the onlyNetherlands and admitted not to the charged
offenses but also to the sexual assault of a Manchester woman and
several His probationrobberies. officer filed a violation of probation

Court,inreport Hillsborough County Superior based on the four
assault,counts of aggravatednew felonious sexual the handgun

charge, unapproved departureand his from the State. The defen-
dant subsequently Belgium;was extradited from the extradition

inrequest only charges pending Rockingham County.listed the
At the inhearing Hillsborough County probationon the violation

charge, the defendant moved to terminate for lackproceedingsthe
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wasof The motionspecialty.on the doctrinejurisdictionof based
of thecourt ordered that the balancehearing,and after a thedenied

in full. Theandbrought imposedbe forwarddefendant’s sentence
from that order.appealsdefendant

incar­barred defendant’sspecialtythe doctrine ofWhether
law, whichis a ofquestionhis violationprobationceration based on

Cavalier, 705,142 N.H.de novo. See In re Chevroletwe review 1994
treaties,(1998). doctrine, to isextraditionappliesThis which707

Tse,v.Statescomity.international See Unitedbased on ofprinciples
(1st 1998). arethat who200, requires personsItF.3d 204-05 Cir.135

specificbased onprosecutionforby governmentasurrendered
subject to indiscriminatewill not beactivitycriminalalleged

Attorneyv.See Fiocconireceiving government.by theprosecution
(2d Cir.), denied,475, cert.States, 481462 F.2dUnitedGeneral of

(1972). the Unitedtreatyextradition between1059 The409 U.S.
specialty.ofthe doctrineBelgium incorporatesandStates

nationsprotectsthe doctrinethat becauseThe State contends
than extraditedtreaties ratherto extraditionpartiesarewhich

to a violation ofindividuals, standingno assertthe defendant has
are dividedappealthat circuit courts ofdoctrine. note thethat We

(1stSaccoccia, 754, 767 n.6v. 58 F.3dthis Stateson issue. See United
(1996) (“[Wjhile nodenied, we take1995), 1105cert. 517 U.S.Cir.

hasstandingindividualissue, that favorsthe . . . the sideview of
385,Turner, n.4it.”); 884 F.2d 388v.Leighnormuch to commend

1989). that the defen­(8th decidingwe assume withoutWhileCir.
specialty,ofviolation of the doctrineto assert astandingdant has

are limited to thosemaythat he raiseobjectionsthatwe note the
of the extraditionto be a breachmight considerBelgiumwhich

Tse, at 205 n.3.treaty. See 135 F.3d

extradition, surrenderingaa forrequestfaced withWhen
with atreaty is providedto an extraditionpartywhich is acountry

v.See Statesrequest.rise to the Unitedcharges givinglist of the
(11th denied,Cir.), 516 933Puentes, 1567, cert. U.S.157250 F.3d

limit its to(1995). approvalchoose tosurrendering country mayThe
Intreaty. Id.in the extraditionset forthspecificallythose offenses

comportsan extradited defendantofreviewing prosecutionwhether
“thedetermine whetherwe mustspecialty,the doctrine ofwith

requestingfor which thethe conductstate would deemsurrendering
(aswithas interconnectedthe defendantactually prosecutesstate

from) extradited.”for which he wasthe actstoopposed independent
Tse, at 205.135 F.3d
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15 treatyArticle of the extradition between the States andUnited
provides thatBelgium persons treaty “mayextradited under the not

detained, tried,be or inpunished Requestingthe State forexcept
. . . the offense for which grantedextradition has been or a
differently denominated onoffense based the same facts on which

granted,extradition was suchprovided offense is extraditable or is
a lesser included Anoffense.” offense is extraditable under the

if it is intreaty punishable “byboth countries ofdeprivation liberty
for a maximum period yearof more than one or aby more severe
penalty.”

The defendant was to chargesextradited face of aggravated
2000).felonious sexual assault. See RSA 632-A:2 (Supp. Subsequent

return,to his the a probationState filed violation of inreport
Hillsborough County Superior Court alleging that he had committed

aggravated assault,four counts of felonious sexual used a handgun
in committing those crimes and left the State without the permis­

of probationsion his officer. The acts for which he was extradited
veryformed the basis for finding that he had violated probation,his

“a differently denominated offense based on the same facts on which
Moreover,extradition granted.”was reasonalthough the for his

reincarceration probation,was his violation of probationhe was on
for his earlier conviction of aggravated assault,felonious sexual the

typesame of Belgiumcrime for which approved his extradition.
We therefore that Belgiumconclude would have had no toreason

object to reincarceration,the defendant’s see RESTATEMENT
(THIRD) OF FOREIGN RELATIONS THELAW OF UNITED STATES

(1987),§ 477 comment b and that the specialtydoctrine of was not
violated.

Affirmed.
HORTON, J., for argumentsat oral priorbut retired to the final

vote; NADEAU, JJ.,BRODERICK and concurred.


