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(DianeSoule, Leslie, Kidder, Say Loughman,ward & of Salem M.
orally),on the brief and for plaintiff.Gorrow the

(JamesSullivan, brief),Troisi & of Salem Troisi on forJ. the the
defendant.

j.DUGGAN, (town)case,In zoningthis the Town of appealsSalem
J.)(Abramson,the Superior dismissing petitionCourt’s order its to

defendant,enjoin Wickson,the stockpilingRichard from earthen
property.materials on his The trial stockpilingcourt ruled that the

aactivity pre-existing and,was ofnonconforming propertyuse the
therefore, rightWickson had a to continue that use. We reverse and
remand.

1961,owns aWickson 4.1-acre vacant lot in Salem. In the town
aadopted zoning ordinance that theclassified lot as Rural District.

1985,In town changedthe the lot’s zoning classification from Rural
District to Limited Community Shopping Village District. See
SALEM, N.H., IX, (1998).§ZONING ORDINANCE art. 309-57 This
change expanded permissible lot,the uses for the because the

CommunityLimited Shopping Village District includes all uses
(1998).inpermitted §the Rural District. See id. 309-58 From 1959

1988,through farm,the lot a workingcontained including pigs, that
was allowed to continue as a pre-existing nonconforming use. See

(1996); SALEM, N.H.,RSA 674:19 IX,ZONING ORDINANCE art.
309-57.1(A), (1998).§ §art. 309-28 part activities,As of the farmIV

horse, chicken pigand manure Instockpiled.was an effort to make
this by-product marketable,of the farm sand and other materials
were in mixbrought to with the manure. This material was then
trucked off the property to market. activity throughThis continued
1988.

1988,In after receiving plansite approval to construct a nursery
lot,on the Wickson removed the animals and buildings and the

farming operation ceased. nursery lot,The was never built. The
however, continued to be used for astockpiling variety of earthen

1990,materials. In the town notified that stockpilingWickson the
activity was not a permitted inuse the Limited Community

District,Shopping Village and requiredtherefore site plan ap-
proval. Wickson never forapplied site plan approval.

The town petitionfiled a in superior enjoincourt toseeking the
stockpiling activity on the lot. Following two-daya evidentiary
hearing, the court dismissed the petitiontown’s on the basis that
“the of subjectuse the property has been essentiallycontinuous and
unchanged since the 1950’s [and that the testimony regarding the

stockpilingfor wasuse] uncontroverted.” “We sustain the findings
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inthey lackingtrial are evidentialand of the court unlessrulings
inand we the record thebytainted error of law reviewsupport or

v.to Town Seabrook Vachonlight most favorable the defendants.” of
(2000)660, (quotation and citation144 N.H. 661Management,

omitted).
the town that when Wickson abandoned thearguesOn appeal,

also abandoned allfarming property,of the henonconforming use
hisfarming, including right tononconforming piguses incidental to

Therefore, stockpilingthe continuedearthen materials.stockpile
that whenin use. Wickson contendschangea substantialconstitutes

nonconforminginchangea the usedetermining whether substantial
consistencythehas the trial court focused onplace, properlytaken

lot’suse was incidental to the useof and not whether thethe use
Thus, has occurred because thechangefarm existed. nowhen the

beingis of mixed withactivity comprised manurestockpiling
justfor sale as the farm existed.commercial whenproductsearthen

to that toNonconforming priorrelate conditions existuses
674:19; v.Hurleyis RSA Townzoning passed.the time a ordinance

(1999).567,Hollis, A use is a lawfulnonconforming143 N.H. 568of
land time an ordinance thatexisting prohibitinguse on the at the

Seabrook, right144 N.H. “TheTown at 664. toadopted.use is of
tononconforming protect propertyis meant ownersmaintain uses

ordinances,zoning so thatfrom ofretrospective applicationa
andmay using enjoying propertycontinue theirproperty owners

to the of a zoninguses were enactmentpriorwhen their lawful
Land v. New London. . . .” New London Use Assoc.ordinance
(1988); I,Board, 510, see pt.130 N.H. 516 N.H. CONST. arts.Zoning

2, andacquire, possess protect12 all topersons right(providing
by thatprotects right providing zoning674:19 thatproperty). RSA

uses,existing therebystructures orapplyshall not toordinances
of land.right priorto continue the lawful use Newcreating a vested

Assoc., generalat 516. the130 N.H. BecauseLondon Land Use
law, however, carefully limit the extension andzoning is “topolicy of

uses, provisionswe construenonconforming strictlyofenlargement
uses, party assertingthat of such the[and]the continuancepermit

the burden ofimpermissiblethat use is not new or bearsproposeda
Seabrook, at 664 and citation(quotation144 N.H.proof.” Town of

omitted). Therefore, an and that substan­enlargementextension
nonconformingthe usethe nature of istially changes purposeand

Assoc., 516;N.H. atNew Land Use 130impermissible. See London
C.J.,(Brock, dissenting).id. at 519

uponof a use the factsnonconforming dependscreationThe
zoningthe in the ordinance created thechangeat the timeexisting
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Here, the use wasnonconforming nonconforminguse. Id. at 516.
a thatadopted zoningin 1961 when the town ordinancecreated

in Rural specificallythis lot the Rural District. The Districtplaced
A farm existed on lot at least sincepig pigexcluded farms. had this

existed in 1985when the area wasnonconforming1959. This use still
InCommunity Shopping Villagerezoned as a Limited District. 1988

1989, animals, including pigs,or all the the were removed. Before
animals,of in from other sites werebroughtremoval the materials

1989,commercially.with manure and then sold After allmixed
insubsequently broughtand sold wasstockpiledmaterial on-site

activity twenty-fivefrom off-site. On this ofaverage, consisted
eighteen-wheel pertruckloads week.

In determining changewhether there has been a substantial
use,in purpose pre-existing nonconformingthe nature or of the “we

(1) the extent the in andquestionconsider: use reflects the nature
(2)use;prevailing nonconformingof the the use atpurpose whether

merely utilizingissue is a different manner of the same use or
(3)character, nature, kind;constitutes a use different in and and

substantiallywhether the use will have a different effect on the
neighborhood.” Hurley, 143 N.H. at 571-72.

first consider the nature and ofpurpose prevailingWe the
nonconforming use when the inzoning ordinance went into effect

testified, indicated,1961. and an photographWickson aerial that the
purposenature and of innonconforming pigthe use 1961 was for

farming. agave explanationWickson detailed of how the manure
was removed from the stockpiledbarns and on the of the lot.back

manure,In dry in,order to out the broughtsand was and to make
marketable,productthe other oftypes soils were added. Wickson

repeatedly testified that the wasstockpiling farmingrelated to the
Thus,activities. the record clearly shows that the nature and

ofpurpose nonconformingthe use in pig farming1961 was for and
stockpilingthat the activity was incidental and subordinate to the

farming activity. Concord,Compare Hannigan Cityv. 144 N.H.of
(1999)68, 72 (concluding buildingmaintenance incidental and

course)operationsubordinate to of golf with Becker v. Town of
(1977)Falls,Hampton 437,117 N.H. 440 (concluding heavy com-

mercial equipment storage not incidental and subordinate to resi-
use).dential

Other courts have firmadopted a rule that a nonconforming use
that is incidental and subordinate to a principal use can never be

See,converted to a principal nonconforming use. e.g., Stokes v.
(Pa.316,Bd.Zoning Adjustment, 1961); ROHAN,167 A.2d 317 7 P.of
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(1996).41.03[3],§ at 101AND LAND CONTROLSZONING USE
rule,such a townadoptedcourt not theAlthough previouslythis has

town, however, this forin us to do so now. The raisedits brief asks
tobrief, decline address it. Seein its and therefore wethe first time

(1995).Kleeman, 257,16(3)(b); v. 140 N.H. 263AnglinR.SUP. CT.
a usethe at issue constitutesnow consider whether useWe

nature, thecharacter, and The town thatarguesin kind.different
substantiallyisstockpilinglot commercial notuse of the fornew

use, the incidentalstockpilingthe because wasprior priorsimilar to
1961, activitythefarming. stockpilingto use for Inpigthe primary

atthe was The farmthe in which used.propertyrelated to manner
sixty-five On this of theapproximately pigs. parthadthat time

andused to house sowschicken brooder houses wereproperty,
however,1989, intentionallyhad discon-By Wicksonsuckling pigs.

farming Consequently,on the lot. he abandonedtinued all activities
farming.use for Seenonconforming pigto therighthis continue

(1976).Salem, 61, Despite116 62-63v. Town N.H.Lawlor of
farming,his use the lot for Wickson assertsabandoning right pigto

Rather,use forright stockpiling.he his to the lotnever abandoned
stockpiling activitythat nature of remainsargueshe the the

substantially unchanged.

in 1961 wasstockpilingand nature of theThe character
farming.usenonconforming property pigto the of the forincidental

time, on the lot to assiststockpiledAt that earthen materials were
activity. Theby-product principal pig farmingin a of theremoving

whollyof the after 1989 isstockpilingcharacter and nature
are in frombroughtto and all materialspig farming,unrelated

ischaracter nature ofchange stockpilingThe in the and theoff-site.
onthe of the activitiesby comparing photographsillustratedvividly

the afterdepictingin 1959 with the activitiesphotographsthe lot
Thus, that the use has remainedfindingthe trial court’s1989.

by evidence.supportedsince 1959 is not theessentially unchanged
“similar” to the noncon-anyassertion that use that isWickson’s

noncon-expansionis a of thatstockpilinguse for naturalforming
arightthe continuepurposethe of touse misconstruesforming

pre-existinga lawfulrightlawful The to continuepre-existing use.
has been“a substantial reliancepropertyin the becauseuse vests

thecreatingthat at the time the ordinanceplaced upon use ...
Assoc., 130Land Usenonconforming use is enacted.” New London

added). uses“[n]onconforming(emphasis Accordingly,N.H. at 516
closelyactivity,is a naturalexpansionwhere themay expanded,be

used at thepiece propertyin which a of isrelated to the manner



creatingof nonconformingtime of the enactment the ordinance the
Id.; Manchester, 78,see, Cityuse.” v. 141 N.H. 81-82e.g., Conforti of

(1996) requires than(establishing similaritysubstantial more broad
that similar togenerically prevailing nonconformingassertion use is

use). Here, that reliance hadany placed uponclaim substantial been
the use of for was tostockpiling directlythe lot related the

of the as farm. thatnonconforming property piguse a The fact the
ofstockpiling activity mixing manure with earthen materials has

irrelevant,isinterruption rightcontinued without because the that
Therefore,with property pig farming.vested the was to continue

the isstockpiling closely pig farming,unless related to the it is not
activitythe of naturalexpansion closelya related to the noncon-

forming use.
Finally, substantiallywe the use hasconsider whether a different

the neighborhood. photo,on In the 1959 aerial stockpileseffect the
are located buildings. buildingsnear farm These farm and trees on

property passersbythe and neighbors viewingscreened from the
1989,Inactivity. buildingsall the and near stockpilingtrees the

activity were and lot completely Moreover,removed the excavated.
although Wickson inmaintains that trucks were 1961brought to
deliver sand and other materials to mix with the manure before the

removed,final product was it is sixty-fiveinconceivable that pigs
could create enough requirewaste to nearanywhere twenty-fivethe
eighteen-wheel pertruckloads week ininvolved the stockpilingnew
operation. theClearly, activitynew stockpiling has a substantially
different effect on neighborhood.the

generalConsistent with the policy zoningof law to carefully limit
enlargementthe of uses,and extension nonconforming we conclude

that this new use for stockpilingcommercial is not substantially
similar to the prevailing use at nonconformingthe time the use was
created. weAccordingly, reverse the superior rulingcourt’s that

hasWickson a toright continue stockpiling because it was a lawful
pre-existing nonconforming and foruse remand further proceedings
consistent with opinion.this

Reversed and remanded.

Brock, C.J., Broderick, dalianis,and Nadeau and jj.,
concurred.


