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(AnnPhilip McLaughlin, Rice,T. attorney general M. senior
attorney general, orally),assistant on brief forthe and the State.

(LeonardLancaster,Twomey Offices,& Sisti Law of D. Harden
on the orally),brief and for defendant.the

j.BRODERICK, Brosseau,petitioner,The Gerald seeks a writ of
J.)certiorari orders of Superiorfrom the (Fitzgerald,Court

denying his motion to dismiss and interlocutory appealhis filed
after inhis trial ended a petitionermistrial. The contends that the
mistrial was ingranted the of necessity”absence “manifest and that
a retrial would violate the jeopardy provisionsdouble of the New
Hampshire I,and United States Constitutions. See N.H. pt.CONST.

16;art. U.S. granted stayCONST. amend. V. We ofa the retrial
pending our on petition.decision the deny petition,We the vacate

staythe and remand.
The following 1998,facts were adduced at trial. In December

following an altercation thebetween victimthirteen-year-old and
brother,his the defendant grabbedbecame andfrustrated the

victim. victim,The defendant is the victim’s Accordingfather. to the
when pulled away wall,he pinnedthe defendant him against a
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in victim fell to thehit him the stomach. Theyelling andstarted
commanded,floor, getnot as the defendantuphe didand when

As to hisgotin the side. the victimhim several timeslightlykicked
him in the face.up,to stand the defendant kickedhands and knees
tofloor his nose bleed. AfterbeganThe to the andvictim fell

thepolice reportedto the station andup, he walkedcleaning himself
assault.

by with the defendant.spoke telephoneofficerinvestigatingThe
he hadtrial, the admitted thatAt the officer testified that defendant

little, of that.”prouda and he wasn’tvictim] around“slapped [the
conversation, maythat havehe told the officer hesubsequentIn a

have kicked himmaywith a cane andhit son in the buttockshis
his son with hisstrikingalso admittedthere as well. The defendant

for assault.ultimately simplearrestedfist. defendant wasThe
counseltrial, apparentlythe and defenseprosecutorPrior to

marijuana notuse would beallegedvictim’s ofagreed that the
hisdefense counsel so instructedjury’sto attention andbrought the

not the altercationtrial, deny physicalthe defendant didclient. At
son, in a act ofengagedhe had lawfulcontended thatwith his but

In openingchild. hisan out-of-controlcorporal punishment against
statement, jury duringthat the sixcounsel informed thedefense

incident, dramaticthe victim had shownchargedto thepriormonths
that the victim’s embel-in Counsel claimedhis behavior.changes

an angrythe fabrication of sonof the altercation waslished version
out at his father.lashing

examination, he testified about thethe directDuring defendant’s
1998victim in the summer of andwith theexperiencedheproblems

noticedasked whether hehim Whenattempts get help.his to
responded:defendantin son’s behavior thehischanges

us,and wouldn’t be aroundbelligerent,real heHe became
comehide in his room and notstay away, he wouldhe would

was, and heask mom where heThen I would hisout.
And I didn’t realizesleep day.allup. He wouldgetwouldn’t

outall that until we foundmarijuanainto and ofthat he was
later.

and a chambers confer-a mistrialmoved forpromptlyThe State
acourt then conductedrecord. The trialoff theence occurred

present. The defendantjurycourt without theinhearing open
a curative instruction.suggestedmotion andobjected to mistrialthe

shouldtold that its deliberationsshould bejuryHe that theargued
or, jurythat the bealternatively,chargedthe crimesolelyfocus on

marijuana use. The Stateany abouttestimonydisregardtold to
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anbybe instructioncould not curedprejudicethat thecountered
as a “badhad to the victimstrategy been castthe defensebecause

agrantits brief that failure tocontends inThe State alsoperson.”
theviolatingfordefendanthave rewarded themistrial would

agreement.pretrial
explain-necessity” for a mistrial“manifestThe trial court found

least,(1) State, that thereat understoodcourt and theing that the
(2) wastrial, themarijuanaof use at defendantto be mentionwas no

(3)use, nomarijuanahis not to mentionby counselinstructed
becauseto the Stateprejudicecould eradicatecurative instruction

person,”ato the victim as “badstrategy painthad beenthe defense
that(4) given itinstruction were would statefullyif a curativeand

which,marijuanahadto the usedno basis believe victimthere was
withcredibilityturn, undermine the defendant’sunfairlyin might

jury.the
woulda instructionargues that curativeappeal, the defendantOn

minimum,that, theand at aany possible prejudicehave removed
of the beforejurya voir diretrial court should have conducted

properlythat the trial courtdeclaring a mistrial. The State asserts
itsin exercise of discretion.necessity”“manifest the soundfound

thefirst claims under State Consti-address the defendant’sWe
intution, analysis.to aid our See Stateonlyfederal casesemploying

(1983).Ball, 226, Hampshirethe New124 N.H. 231 Becausev.
the inis at as as Federal ConstitutionprotectiveConstitution least

area, In reanalysis.a Seeseparatethis we need not make federal
(2000).358,Mello, 145 360N.H.

greatestA “with thegranted onlymistrial should be
circumstances,caution, and for and obviousurgent very plainunder

(1991)843,Bertrand, 133 (quotationcauses.” State v. N.H. 854
omitted). Although degree necessitya of is needed to declarehigh

mistrial, cannotnecessity“manifest is a variable standard that bea
(1999)Gould, 415,144mechanically.” v. N.H. 417Stateapplied

omitted).(quotation
appeal, generallya on we defer toreviewing mistrial orderWhen

discretion, the defen-“especiallya trial court’s exercise of where
have, however,Id.triggereddant’s conduct its declaration.” We

encourag-quickly,courts not to terminate trials toocautioned trial
and take timethem to discuss sanctions with counsel toing lesser

Here,id. the that trial courtfor reflection. See record reveals the
and, fact,in considered toprecipitouslynot act alternativesdid

ourordering prudently,mistrial. Because trial court acteda the
id.the is Seerulingdeference due to trial court’s not diminished.
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us,On the record before we cannot state that the trial court’s
mistrial order was unreasonable. It is especially important to our
analysis that the defendant predicamentcreated this by interjecting

testimonyinto his evidence that he had been told was inadmissible.
While reasonable minds might differ on whether “manifest neces­

here,sity” existed we are not persuaded that courtthe acted
unreasonably or without andplain obvious causes. Ultimately, the
trial court reasonably curative,concluded that no fully non-preju­
dicial instruction could be fashioned and that the defendant’s

actual,disclosure created prejudice.incurable

The arguesdefendant that the trial court was required to voir
jurydire the decidingbefore whether a lesser sanction might cure

any perceived prejudice. anSuch undertaking may be advisable and
in some cases encouraged, particularly potentialwhere prejudice to

See,the trial process juroris a result of conduct. e.g., State v.
(1995).525,Paquin, not,140 N.H. however,529 doWe require jury

voir dire as a toprerequisite declaring a mistrial in all cases. In this
case, the trial court determined that a curative instruction would
not remove the prejudicial impact of the defendant’s testimony.
Questioning jurorsthe about the prejudicial testimony could have

prejudiceexacerbated the and compounded the afutility of curative
instruction.

certiorari,Because we deny petitionthe for we vacate staythe of
petitioner’sthe retrial and remand the case to the trial court for

proceedings.further

denied; vacated;Petition stay and remanded.

BROCK, C.J., NADEAU,and DUGGAN, JJ.,DALIANIS and con-
curred.
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