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themto enforcezoning attemptedto ordinance andamendments the
disagree.against NCES. We

to ajudicialto assistance securepartya is forced seek“Where
to themay attorney’scourt award feesright,defined aclearly

ispart losing partyif on the of thebad faithprevailing party
Westmoreland, 613,140 N.H. 616TownTaber v.established.” of

fees,(1996). weattorney’scourt award ofreviewing superior“In a
standard, deferencegiving tremendousan abuse of discretionapply

(1998)Naess, 172,143 N.H. 175v.to the court’s decision.” Glick
omitted). abuse,“To constitutecitation and brackets(quotation,

formust have been exercisedappeal,on the discretionreversible
to theclearlyor to an unreasonableclearly untenable extentreasons

omitted). If there is(quotationId.objecting party.”of theprejudice
determination,trial wein the record for the court’ssupportsome

it. Id.upholdwill
of in the trial court’s denial offind no abuse discretionWe

have determined that theproperlyfees. The court couldattorney’s
NCES,to and thezoningof the town’s amendmentsapplication

uses,landfill a fair andability generallytown’s to as to “waszone
Manchester, 142Cityfor Casico v.ground litigation.”reasonable of

(1997).312,N.H. 318

Affirmed.

BROCK, C.J., BRODERICK, DALIANIS, JJ.,NADEAU andand
concurred.

Belknap
No. 99-357

HampshireThe State of New

v.

Donald Carter

1,May 2001



360

(N. Delker,attorney generalT WilliamPhilip McLaughlin,
and for the State.orally),on the briefattorney general,assistant

defender, Littleton,Olson, byof briefappellateD. assistantCarl
orally,and for the defendant.

defendant, Carter,DALIANIS, an order ofappealsJ. The Donald
J.)(Smukler, his motion for modifica-denyingCourtSuperiorthe

tion of sentence. We affirm.
1996, court sentencedAprilfollow. In the trialThe relevant facts

in theyearsto and one-half to fifteen Statethe defendant seven
assault. The court deferredaggravatedPrison for felonious sexual

ordering undergothe defendant to sexyears,the sentence for two
1998, courtJulythis In theduring period.offender treatment

sentence, that the couldaddingthe deferred defendantimposed
minimumof of thesuspensionthe court for the balancepetition
programif the sexual offendersuccessfully completedsentence he

(SOP) while incarcerated.
1998, Messenger,LanceIn November the director of the SOI]

defendant for admission into theconducted an evaluation of the SOP
(1)three broad criteria: the offenderuponAdmission is conditioned

behavior;offendingfor all of hisaccept'full responsibilityneeds to
(3)(2) and heproblem;to that he has a seriousrecognizeneedshe

working changein to his behavior.must be committed and motivated
evaluation, abusethe defendant admitted to the sexualDuring his

however,not, allegationstoHe did admitcharged.for which he was
allegationan for which thesexually daughter,that had abused hishe
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the defen-Messenger deniedprosecuted.defendant has not been
to discuss theseto the because of his failuredant admission SOP

allegations.
filed ayears,and one-half the defendantserving onlyAfter one

sentence, that the courtrequestingfor modification of hismotion
Hea of his minimum sentence.petitionhim to for reductionallow

he washe denied admission to theargued that because was SOP
successfuluponfor a sentence reductionpetitioningfromprecluded

appealmotion and thisof the SOP. The court denied hiscompletion
him torequiringthatarguesOn the defendantappeal,followed.

assubject prosecutionto offenses that could him to criminaladmit
SOP, immunity, violatesto admission to the withoutprerequisitea

by theprohibitedself-incrimination asright against compelledhis
Constitution.Fifth Amendment to the United States

analysis.the framework for ourInitially, we must establish
claim in thethe asserted a State constitutionalAlthough defendant

court, law in hisHampshireand further relies New caseupontrial
Warden, Prison,brief, N.H. 140 N.H. 387see Knowles v. State

(1995), heto the Federal Constitution. Because doesonlyhe cites
onspecific provision appeal,not invoke a of the State Constitution

v.analysislimit our to the Federal Constitution. See Statewe
(1986).628,128 N.H. 632-33Dellorfano,

against compelledFifth Amendment self-­protects“The
Woodard,Adult Parole v. 523 U.S.Authorityincrimination.” Ohio

(1998).272, This protection286

testify againstnot to refuse toonly permits [the defendant]
defendant,inhimself at a criminal trial which he is a but

him toprivileges questions putalso not to answer official
criminal,him in or formal orany proceeding,other civil

informal, inwhere the answers incriminate himmight
proceedings.future criminal

(1984) omitted).420,465 426Murphy, (quotationMinnesota v. U.S.
may impose penalties personstate not substantial on a who“[A]

his Doe v.rights againstdecides to invoke self-incrimination.”
(8th 1999).Sauer, 903, 906186 F.3d Cir.

Here, a voluntary program,because the SOP is the defendant
not to not tobeing compelled mayis incriminate himself: he choose

Knowles,guilt.and thus not admit 140 N.H. atparticipate any See
By refusing comply392. to with the for admission intorequirements
SOP, a to inparticipatethe the defendant made tactical choice not

the a tactical choice does not to the level ofSOP Such rise
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Fifth Amendment violation. Ohiofor arequiredcompulsion Cf.
(voluntary clemencyat 286-88Authority,Parole 523 U.S.Adult

to answerdefendant’s refusalallowingpenaltyfor deathproceeding
impermissibleinhim did not resultagainstto be usedquestions

self-incrimination).compelled
of alldefendant, however, that disclosurerequiringassertsThe

to eitherhim with the choiceprior presentssexual offenses
foregoingof hispenaltythe substantialhimself or sufferincriminate

minimum ofportionbalance of thea of theright suspensionto seek
invoking privilegehisbycontends thathis He furthersentence.

higherof aself-incrimination, penalties,suffers thehe alsoagainst
Thus, thatarguesheprogram options.and restrictedcustody status

self-right against compelledhischoice violatessuch a Hobson’s
disagree.Fifth Amendment. Webyas theprotectedincrimination

aas resultany penaltiesnot suffer additionalThe defendant did
againstof sexual abuse hisallegationsto admit theof his refusal

imprisonmentto serve the term ofmerely requiredisdaughter; he
earlytorighthas no automaticthe court. The defendantimposed by

v. Nebraska PenalGreenholtzrelease from his sentence. See
(1979). theInmates, 1, sentencing hearing,At his court442 9U.S.

at an earlierof his sentenceonly possibility completinghim agave
thecompeldoes notearlyof releasepossibilitydate. aSuch

Doe, at 906. Thehimself. See 186 F.3dto incriminatedefendant
Accordingly,innot to the SOP.“may participatedefendant choose

s againstof hi­ privilegeof a violationcompulsionthe element
admitmayhe choose not tomissing:iscompelled self-incrimination

Thus,Knowles, that the defendant had140 at 392.his N.H.guilt.”
the SOP does notcompleteshould heearlythe of releasehope

exercisingforpenaltyinto aguilthis choice not to admittransform
right againsthis self-incrimination.

distinguishableis fromthat this caseThe defendant contends
him toKnowles, requiringthatarguedIn a prisonerKnowles.

violated hiseligibilityto parolein the SOP as a conditionparticipate
admission intobecausecompelled self-incriminationright against

crimes for which he wasguilthim to admit for therequiredthe SOP
did notrequirementthat such aId. at 388-89. heldconvicted. We

self-incriminationright against compelledprisoner’sviolate the
Here,atId. 391.under the State or Federal Constitutions.either

because hisdistinguishablethis case isarguesthe defendant that
him to admit to all of hisrequireadmission into the SOP would

behavior, yethas' not beenbehavior for which heoffending including
however, aThis, is a distinction withoutconvicted.prosecuted or

prose-has beenthe defendantRegardlessdifference. of whether
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behavior, to in theparticipateis not forcedoffending hecuted for
of thefor aSOP; thus, compulsion requiredof violationthe element

lacking.isright against self-incrimination

higherhe sufferedFurther, argument thatthe defendant’s
penaltiesas foropportunitiesprogramstatus and reducedcustody

unavailing.is Like theself-incriminationexercising right againsthis
release, custody programmingstatus andearlyopportunity to earn

is not automati­the defendantare benefits to whichopportunities
(1976)215,Fano, 224427 U.S.Meachum v.cally entitled. See
beingininterestconstitutionally protectedhave no(prisoners

the“Offering possibilityof theassigned particular prison).to a area
theparticipate [inan incentive toearning certainlyof a benefit is

Warden,SOP], Brooker v. No. 98-466-JDbut it is not coercion.”
1999).(D.N.H. 22,June

(10thMcKune, 224 F.3d 1175 Cir.cites Lile v.defendantThe
(U.S.2000)­ 22,January3506, filed,cert. 69 U.S.L.W.petition for

2001) (No. 00-1187), thatin of his contention increasedsupport
amount to a Fifthopportunitiescustody programmingand reduced

Lile, prison’sIn court held that the sexAmendment violation. the
disclosure of all sexprogram, requiredoffender treatment which

offenses, rightinmate’s Fifth Amendment becauseviolated the
programin the were immedi­participateinmates who chose not to

security,maximum thussecuritytransferred from minimum toately
privileges.in inmate’s See id. atresulting a restriction of the

Lile,if to follow the defendant’s case differs.1185-86. Even we were
(1st 2001). Here,Ainsworth v. 244 F.3d 209 Cir. theRisley,See

trial court thatpresenteddefendant no evidence to the he received
an custody programming opportunitiesincreased status or reduced
as a of his refusal to admit guilt.result

that, generally,The SOP director testified inmates who do not
inparticipate custodythe SOP are not classified below the C-3

status, resulting duringthus in a more restrictive environment their
incarceration, but that “there have been to that.exceptions Classi-

actually classifyfication can override andrecommendations some-
if theyone C-2 see fit . . . .” The SOP director also testified that

incustody may ability participatestatus affect an inmate’s to
However, noprograms. presentedcertain there was evidence that

or thatcustody changedthe defendant’s status was he was denied
Moreover, above, custodyto certain as notedprograms.access

privilegesstatus and are benefits toresulting accompanyingthe
entitled,which not and the thatautomatically hopethe defendant is

mightthe defendant such benefits is not sufficient toreceive
establish a Fifth Amendment violation.
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but didappeal,issues in his notice ofraised otherThe defendant
v.Therefore, waived. See Statethey are deemednot brief them.

(1998).648,142 652Mountjoy, N.H.

Affirmed.
Nadeau, JJ., concurred.Brock, C.J., andand Broderick
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