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but didappeal,issues in his notice ofraised otherThe defendant
v.Therefore, waived. See Statethey are deemednot brief them.

(1998).648,142 652Mountjoy, N.H.

Affirmed.
Nadeau, JJ., concurred.Brock, C.J., andand Broderick
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(ThomasClosson, P.L.L.C., M.of ExeterFly gave, Schwarz &
and for theorally),P on the briefand Daniel SchwarzClosson

plaintiffs.

general Judge,J.Philip attorney (StephenT. McLaughlin,
brief,attorney Judge orally),& on the and Mr.general,associate a.

(DeborahDaschbach, Csatari, of Lebanon J.Cooper, Hotchkiss &
Greene, P.L.L.C.,brief), ofand & BedfordCooper on the Dewhurst

(Arthur for theorally),on the brief and State.G. Greene

L.L.P., Boston, A.(StephenDorr of MassachusettsHale and
Governor,brief), ason the for the amicus curiae.Jonas & a.

Concord,Lehmann, of for theBetsy B. Miller and Richard J.
House and theHampshire Representativesof the ofSpeaker New

Senate, as curiae.Hampshireof the amicusPresident New

the Superiororders of CourtappealsPER The StateCURIAM.
J.) declaratory petition,(Galway, plaintiffs’ judgmentthegranting

andapplied,unconstitutional asfinding propertythe statewide tax
under taxmillion collected therepaythe State to therequiring $880

to date. We reverse.
1999, from three differentIn three ownerspropertyDecember

injunctivedeclaratory judgmentfor andpetitioncommunities filed a
of tax asconstitutionality property appliedthechallengingrelief the

ofboth the assessment methodplaintiffs challengedThestatewide.
a six-dayafter collection. Aftertax and the distribution methodthe

taxtrial, propertyconcluded that the statewidebench the trial court
II, Hampshireof thePart Articles 5 and 6 Newappliedas violates

thedistribution method does not violatebut that theConstitution
court ruled that theto The trialright equal protection.plaintiffs’

if the tax was foundrepayto millionagreedState had $880
ordered that relief.unconstitutional and

(1) erroneouslytrial courtThe us are: whether theissues before
tax, as violatedproperty applied,determined that the statewide

(2)Constitution;II, and5 6 of New HampshirePart Articles and the
that had anerroneouslytrial ruled the Statewhether the court

isif the taxpropertyto million statewideobligation repay $880
theplaintiffs appealedThe have notfound to be unconstitutional.
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ruling rejecting claim,trial court’s their equal protection and
therefore do not it.we address

I. Facts

A. The Legislation

our inFollowing Governor,decision SchoolClaremont District v.
(1997) (Claremont II),142 N.H. 462 legislature passedthe House

117,Bill establishing a statewide taxproperty helpto fund the
obligationState’s to aprovide constitutionally adequate public

1999, 117, however,education. See Laws ch. 17. House Bill contained
provisiona that allowed certain to phasecommunities in the full rate

of years,the tax over five which this court found unconstitutional.
(StatewideSee Claremont School Dist. v. Governor Property Tax

Phase-In), (1999)210, (Claremont III).144 N.H. 212 The legislature
subsequently passed 999,BillHouse which reenacted the statewide
property tax without phase-in provisionthe and provided that the

expiretax will at 1999,the ofbeginning 2003. See Laws ch. 338.
BillHouse 999 aimposes $1,000tax at the of perrate of the$6.60

value on certain propertyreal across the State. See RSA 76:3 (Supp.
2000). The New Hampshire Department of Revenue Administration
(DRA) calculates the total amount of the propertystatewide tax to
be byraised each municipality uponbased the equalized value of the
property within 2000).its borders. See RSA (Supp.76:8 The New
Hampshire Department of Education calculates the total amount of
adequate education funds that each municipality needs to educate

students,its uponbased the number of students within its borders.
(1999).See RSA 198:40 Under the formula,statute’s distribution

communities that raise more throughfunds the tax beyond that
necessary to fund an adequate education for their students are
required to pay the excess funds to the education trust fund for
distribution to communities unable to raise sufficient funds to meet
their cost of 198:39, :41, :42, (1999adequacy. See RSA :46 Supp.&
2000). This has resulted in the characterization of some municipal-
ities as “donor” communities and communities,others as “receiver”
although BillHouse 999 contains no such designations. The plain-
tiffs in this case are from “donor” communities.

For the 2000 year,tax million was the amount required$825 to
fund an adequate education for each school inchild the State. Of this
amount, million was$442 raised through the statewide property tax.

million,Of the $442 million was distributed directly$418 to the
school districts of the municipalities moneywhere the was collected.
The remaining million was placed in$24 the education trust fund



million the sources and distributed towith from other revenue$383
to an amountmunicipalities propertywith insufficient values raise

inadequate their school districts.necessary to fund an education

B. The Tax Process

prop-tax reflect the value ofproperty equalizedStatewide bills
(1991); 76:8, Ias 1 each See RSA 76:2 RSAerty April year.of of

(2000).2000); 21-J:3, orXIII The selectmen the(Supp. RSA
determine the local assessedmunicipality annuallyassessors in each

municipality Aprilof within as of 1. See RSApropertyvalue the each
(1991).(1991); completes amunicipality74:1 RSA 75:8 Each form

tochangesvalue its the itsproperties,that lists the total of
informa-exemptionsand and credits claimed. Thisproperties, any

is the DRA.suppliedtion to
21-J:3, annuallyto . . .requires “[e]qualizeRSA XIII the DRA

in in[municipalities]of the as assessed thepropertythe valuation
fromdeducting aggregate... to or theby addingthe state
as will bringthe . . . such sums suchpropertyvaluation of

stepthe The firstproperty.”to and market value ofvaluations true
study compares,involves a ratio whichprocessin the equalization

bypropertyassessed values submittedmunicipality,within each the
inof all sold theprices propertiesthe to the salesmunicipality

(2000). Salesin RSA 21-J:9-amunicipality prior year.the See
with whichprovided by private companyis to the DRA ainformation

ofregistryfrom the deedsthe State contracts to collect information
a socounty. performs screening processin DRA saleseach The then

of See id.“arms-length” property.to include transfersonlyas
required certifyare tomunicipalityofficials within eachAssessing

annualfor DRA to conduct thenecessarythe information the
id.study.sales-assessment ratio See

screened, the DRA establishes an individualOnce sales are
infor-uponratio the sales and assessmentbasedsales/assessment
study.used in themunicipality propertymation each for eachfrom

based the assessmentuponThe DRA then calculates three ratios
First, the median ratiomunicipality.forand sales information each

tohighestratios from theby arrayingis calculated the individual
Second, mean ratiois the middle. thethe The median ratiolowest.

Third, weightedtheindividual ratios.by averagingis calculated the
ofby dividing the sum theor ratio is calculatedaggregatemean

community for which therevalues all in apropertiesassessed for
DRA thenprices.sales the sum of their sale Thebyhave been

inall of the eachequalizes propertywhich ratio bestdetermines
often, ratio.DRA chooses the medianmunicipality. Most the
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The DRA next adjustuses the selected ratio to municipality’sthe
values, downward,upwardassessed either or in approxi-order to

mate full explainsvalue. As the DRA in its brochure:

Adjustments are not anymade to individual properties.
Rather, the total value of all inproperty adjustedtown is

uponbased the ofcomparison recent salesproperty with
local For ifproperty example,assessments. the comparison
of recent sales indicates that on the average, the town is
assessing value,atproperty 90% of market then the total
local assessed value of the town would be increased 10%by
in order to approximate the town’s full value. If the
comparison that,indicates on average,the the town is
assessing value,at 105% of market then the total local
assessed value would bybe decreased 5%.

Once the equalized property determined,valuations are each
municipality’s equalized $1,000valuation multiplied byis per$6.60
to determine portionthe of the propertystatewide tax each
municipality must raise. See RSA 76:8. To paiddetermine the rate
by individual taxpayers, each municipality divides the uniform rate
by the percentage that the DRA equalizeused to property.its

The final instep the DRA’s studyannual ratio is to calculate the
(COD)coefficient of dispersion for each municipality. The COD

measures the percentage that ratios,individual municipality on
average, deviate from ten,the median ratio. A COD of for example,
indicates that the ratios in a onmunicipality,sales/assessment
average, deviate from the median byratio tensales/assessment
percent.

II. Standard Reviewof

Establishing “the byrules which justeach individual’s and
equal proportion of a tax shall be determined ais task of much
difficulty, and a very considerable latitude must be toleft the
legislature on subject.”the Opinion Justices, 611,the 77 N.H. 615of
(1915) omitted).(quotation In reviewing tax,the statewide property
we onlydetermine whether there is a “clear conflict with the
Constitution” in the tax as applied, and do not concern ourselves
with “wise,whether the tax reasonable,is or expedient.” Petition of
Boston & Corp., 324, (1969)Maine 109 N.H. 325-26 (quotation
omitted). As we stated,have often our task is neither to establish

policyeducational nor to determine the appropriate mechanism for
its funding. II,See Claremont 142 N.H. at 475. The statewide

law,property tax act,like any legislative is presumed constitutional
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upon “unescapable grounds.”exceptnot be declared invalidand will
omitted).(1969)586, (quotationv. 109 N.H. 587King,Niemiec

of lawapplicationcourt’s conclusions andlegalreview the trialWe
(2000).Bank, 126,N.H. 129Bursey v. 145to fact de novo. See CFX

binding. . . on us unless“[findingscourt’s of fact areThe trial
or erroneous as a matterbynot the evidence arethey supportedare

(2000)Wilton, 118,145 N.H. 124v. TownBlagbroughof law.” of
omitted).(quotation

II,III. Part Article 5

A. In General

II, HampshirePart Article 5 of the New Consti­Pursuant to
toand ...tution, power authorityis “fulllegislature grantedthe

rates,assessments,and reasonablelevy proportionalandimpose
within,of, and the saidinhabitants residentsupontaxes alland

to beIn order for a taxstate; uponand estates within the same.”all
aliketaxingin district must be valuedtheproportional, propertyall
525,Justices,rate. the 99 N.H.Opiniontaxed at same Seeand the of

(1955). the samemust be valued attaxpayer’s propertyEach527
taxinginpropertythe taxable thepercentage of its true value as all

taxa time before theand be valued within reasonabledistrict “shall
(1915).Farrand, 451, changeA77 N.H. 451-52assessed.” Bow v.is

theOpiniontax.the or the valuation affects thein either rate of
609,Justices,527; N.H.Justices, the 76Opinion99 N.H. at see of

(1913).611

inbut due“proportional, propor­not bemerelyTaxes must
share, more, uponfalltion, and no shalljustso that each individual’s

omitted).(1945)Dover, 448, 449 (quotation93him.” Rollins v. N.H.
thanof than his share leaves moreany paymentone’s less“[A]s

fullof hisby non-paymentto his hispaid neighbors,their shares be
Nonetheless,Id.right.”a of their constitutionalshare is violation

someanticipatesin taxationequalityconstitutionaldemand of“[t]he
90,Coos, N.H.Countyv. 146practical inequalities.” City Berlin ofof

in all(2001). notequality is obtainable94 “Absolute mathematical
Id.practical way.”in aif is to be administeredrespects taxation

omitted).(quotation

B. Burden of Proof

applied”the tax “assought a declaration thatplaintiffsThe
declaratoryII, theirprevail uponPart Article 5. Toviolated

“presentto show apetition, plaintiffs requiredthe werejudgment
v. Townadverse claim.” Deludeequitable rightor and anlegal of
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(1993) (citation omitted).Amherst, 361, petition137 N.H. 363 Such a
ofupon hypotheticalcannot be based a set facts. See id. “There

must some action and harmbe taken done before will be[a statute]
statute,invalidated.” Id. In context of a to a taxchallengethe the

plaintiff requiredis to the andprove “practical operation effect” of
Comm’n,the tax was unconstitutional. Austin v. 114State Tax N.H.

137, (1974), (1975)grounds,139 reversed on other 420 656U.S.
omitted).(quotation

As the trial court recognized, plaintiffsthe had the burden of
demonstrating propertythe statewide tax was unconstitutionally
disproportionate, as applied. VillageSee Chasan v. District of
Eastman, (1986)807,128 N.H. (plaintiffs818-19 have burden to

I,prove under Part 12disproportionality Article of New Hampshire
Constitution). claim,An “as applied” constitutional in particular,
requires proof Delude, 364;of harm to plaintiffs.the See 137 N.H. at
Austin, 114 N.H. at 141. That the tax proceduresassessment “may

illegal Rather,have allowed for results does not end the matter. we
must turn to the of . .validity procedures,the . as applied, to
determine whether inplaintiffs injured.”the this case were Macioci

(Mass.Revenue, 786, 1982).v. Commissioner 438 N.E.2d 793of
The plaintiffs did not assert that property appraisalstheir own

were invalid or that they paid the statewide taxproperty uponbased
something more than the Rather,market value of their properties.
they asserted that because inproperties other municipalities were

atappraised less than market value and because the DRA’s equal-
process flawed,ization is fundamentally taxpayersother paid the

taxstatewide based upon something less than market value. Accord-
ingly, the plaintiffs claimed they bore more than their fair share of
the statewide property tax burden.

have previouslyWe not had the toopportunity articulate the
proofburden of taxpayer’swhere the challenge is based upon the

under-assessment of other Intaxpayers. cases,the Claremont we
were faced with either facial challenges to the education tax or

tochallenges II,the rate of In instance,taxation. Claremont for the
issue was whether inmunicipalities the State had the same rate of

II,taxation. See 142 time,Claremont N.H. at 470-71. At the the
DRA computed a propertydifferent tax district,rate for each school

uponbased the revenue needed to meet that school budget.district’s
II,Claremont 142 N.H. at 467. This system resulted in property tax

rates that amongdiffered municipalities as much asby 400 percent.
Id. at 470. Because the taxes were raised to fulfill a State purpose,
we determined the State was district,the relevant taxing and we

that,held in the tax,context of a statewide these varying property
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II, To withcomplyArticle 5. Id. at 470-71.tax rates violated Part
“must beII, 5, property tax administeredPart Article the statewide

in rateequalis in valuation and uniformin a manner that
Id. at 471.throughout the State.”

face,tax,III, whether the on itsIn the issue wasClaremont
fromdifferentlyin rich communitiestaxpayers propertytreated

III, 144 at 213in communities. See Claremont N.H.othertaxpayers
omitted). at in IIIThe issue Claremontlegislation(quotation

“at uniform of onpropertya tax the rateestablished statewide $6.60
omitted).(quotationof Id.property.”of value taxableeach the$1000

fiveact, however, in uniform rate of taxation overphased theThe
State,rich across the whileyears fifty imposingfor townsproperty

thattowns. Id. We determinedimmediately remainingtheuponit
richpropertyafforded the communitiesdifferential treatmentthe

arbitrary purpose“so as to serve nojustifiednot and was usefulwas
omitted). weAccordingly,at (quotationId. 216publicof a nature.”

II, Article 5. Id. at 216-17.the violatedphase-in provisionheld Part
clauses in other state constitu­uniformityinterpretingCourts

ofrequired taxpayers challenging the under-assessmenttions have
by provingconstitutional violationtaxpayers to establish aother

instance,that the are under-assessed. Formerelymore than others
suchinequalityin Mexico must show “substantial”taxpayers New

of the“amounts to an intentional violationinequalitythat the
Anderson,uniformity.” v.of Hannahsprinciple practicalessential

denied,(N.M. 1998),168, 972 P.2d 351App.Ct. cert.966 P.2d 176
1998) omitted). to a(N.M. in Kansas are heldTaxpayers(quotation
burden.similar

statutoryandin a constitutional[UJniformity equalityand
in therequirenot mathematical exactitudesense does

. .for taxation. . Mereof propertyassessment valuation
in orjudgmentan or errorsof assessmentexcessiveness

notassessments will invalidatemaking unequalmistakes in
iforassessment, uniformity,the lack ofinequalityan but

made,fraudulentlyor willknowingly intentionallyorhigh
totaxpayerentitle the relief.

1993).(Kan.1027,Andrews, App.1030-31 Ct.851 P.2dAppeal of

explained,hasJudicial CourtSupremeAs the Massachusetts
inor proportionit exact equalityto secure“practically impossibleis

towardsstatutory aim should betaxes but. . . theimposition ofthe
v.Bettigoleat least.” Assessorsby approximationresultthat of

(Mass. 1961)10, and brackets(quotationN.E.2d 15178Springfield,
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omitted). attempting“requiresofequality approximationThis
abilitiesgoodin faith and the bestassessment absoluteofequality

aId.making valuations.” Whenchargedofficers withpublicof the
justtaxpayer’sor more than thealleges paysthat he shetaxpayer

itsin excess ofhis land is assessednot because or herproportion,
value, intentionallyisthe land of otherscash but becausefair

value,full, fair Massa­of thepercentageseven lowerassessed at
factsproof specificofrequiresSupremechusetts Judicial Court

discrimination,”of intentionalshowing “widespreada scheme
tax isuniformity,of theprovelack tomerelyrather than isolated

Macioci, 797. In Mon­N.E.2d atunconstitutionally 438excessive.
uniformityatana, well, not establishtemporaryas willinequalities

sys­andmust show intentionaltaxpayersclause violation. Rather
discrimination, or action.arbitraryconstructive fraudtematic

(Mont. 1976).Revenue, 798,557 P.2d 803Dep’tv. StatePatterson of

uniformitythethat to a violation ofnow hold establishWe
aof taxpayers,the otheruponclause based under-assessment

notof that isprove systematic patternmust a taxationtaxpayer
provethe mustprevail, taxpayerand Toreasonable.proportional

of discrim­“widespreada scheme intentionalspecific showingfacts
Macioci, ofor inadvertent lackination.” 438 N.E.2d at 797. Isolated

bemaynot Intentionalwill suffice. See id. discriminationuniformity
evidence, orproof inequalitywith ofindirectlywith direct orproved

inferred.uniformity enough mayof that intent belack substantial
Hannahs, 966 atSee P.2d 176.

Thus, petition, theprevail upon declaratory judgmentto their
thethey byto harmedwere establish wereplaintiffs required
thethe tax. Becauseoperation propertyof statewidepractical

uponnotdid claim their own assessments were basedplaintiffs
value, otherinstead claimed thatsomething other market butthan

under-assessed, the harm the were re­taxpayers plaintiffswere
intentional discrimination.widespreadto show wasquired

inC. Evidence Flaws Systemof

that taxpropertyEvidence at trial the statewideestablished
Insignificant shortcomings. partic-hassystem currently appliedas

ular, regarding theare five areas which raise serious concernsthere
to Asability taxpayer proportionality equality.andsystem’s achieve

serious,D, concerns, arealthoughinexplainwe section these
insufficient to establish a constitutional violation.
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1. Lack Standards Local Assessmentsof for

The DRA relies withinupon municipality reportofficials each to
the the property Deputyvalue of taxable therein. The DRA’s

Division,AppraisalDirector for the Property Kennedy,Linda
local in municipalitytestified at trial that while officials each are

responsible for obtaining assessment values and them toreporting
State,the different tomay updatemethods be used valuesproperty

within each municipality. Kennedy also testified that while the DRA
poor 1999,audited in municipalitiesassessments with CODs in no

comprehensive inauditing procedures yet place verifyare to that
correctlyassessments are andbeing performed accurately at the

local Kennedy acknowledgedlevel. that the municipality’s assess-
ments, data,with price “keystone”the formalong sales the of
equalization.

Kennedy rules,that undertestified the DRA’s administrative a
inmunicipality may update one ofproperty ways.values three It

may “revaluation,”do a full which a fullentails and list ofmeasure
all within A fullproperty municipality.the revaluation involves
physically inspecting mayexteriors andproperty inspectinginclude
property municipality may revaluation,interiors. A do a partialalso
which is a orneighborhoodrevaluation of a a class propertyof
within municipality.a optionThe third revaluation is to use a sales
analysis to update property assessments. The DRA’s manual for
assessors advises that updates “periodicalrevaluations and are

equity municipality.necessities” to ensure within a
municipalitiesSome fullhave undertaken a revaluation of prop-

erty so inrecently, while others have not done decades. Standards
promulgated by Assessingthe International Association of Officers
(IAAO) provide that

shouldproperty physicallybe reviewed and atreappraised
every years. accomplishedleast six This can be in at least

(1)ways:three all atreappraising properties periodic
(2)(e.g., everyintervals to six years);four reappraising

on aproperties cyclical basis one-fourth or(e.g., one-sixth
(3)year);each and areappraising on aspriority basis

by orindicated assessment-ratio studies other consider-
ations, ensuringwhile still that all properties are physically

at year.reviewed least sixthevery

Both the plaintiffs’ and the State’s this-experts endorsed IAAO
standard at trial. plaintiffs’ expertThe testified that can bethere no
consistency systemor inreliability performa that does not regular
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property current,thatand withoutof its taxablerevaluations
taxpayers.proportionalityno acrosscan beconsistent data there

trendingagreedexpert can bethat whilelikewiseThe State’s
periods,update property full revaluationsdata for shorttoeffective

regularrequiredare at intervals.

Exclusion Sales2. Lack Standardsof for of
municipalityUpon receiving of totalthefrom eachinformation

studyproperties, DRA a ratioits the conductsofassessed value
municipality’s propertiescomparing toofthe assessed values each

prior yearprices properties in eachin theof all soldthe sales
degreemunicipality. the of discretionat trial underscoredEvidence

choosing in thein information includedthe the salesafforded DRA
study.ratioState’s

only “arms-length”Kennedy insales are includedtestified that
study all that determinesthat she excludes sales shethe ratio and

“arms-length.” testified, however, DRAthatare not She also the
including excludingany procedures or saleshave set fordoes not
solely judgment.upondata; rather, are herthose decisions based

addition, of the DRA’sIn trial court that as a resultthe found
screeningsales

analysis verysample limited,in the arethe sizes used sales
proceduresmany exclusions, and with no set orwith
manyprocess for of sales. So sales areverification exclusion

study, samples give verythe these littleexcluded from that
property actuallypercentage town isindication of what of

being process,equalization howused in the or indicative the
property anysamples inof the fair value of townare market

presentedfact,In evidence demon-across the State. the
town[s’]strates that some ratios were calculated from

propertyon asstudies based as few two values.

expressed extremelyplaintiffs’ expert also concern about theThe
study. samplesamplessmall in ratio testified theused the He that

significantlystudy reliabilitysize in the DRAratio affects the of the
especiallystatistics, nowhen there are confidenceintervals calcu-

reliability, change necessary tolated to monitor their and that is
study. expertLikewise,in the the State’s testifiedachieve fairness

(1) many sample studyinof the used the ratio were toothat: sizes
(2)generate produced; and nosmall to confidence in the ratios

by DRA toconfidence intervals were calculated the determine
itswhether statistics were reliable.
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3. Lack Choice RatioGuidelinesof for of
screened, KennedyOnce sales are establishes an individual ratio

studyfor each used inproperty bythe assesseddividing the value
of by price.the itsproperty reported sales She also determines the

equalizeratio to be to all of the inproperty municipality.used each
in chosen,While most the ratio is mayinstances median other ratios

be used. that her ratioKennedy acknowledged choice of affects the
amount of municipality paytax a must and that the DRA has no

policywritten her choice of ratio.governing

High CODsA

As part study,of the DRA’s annual ratio Kennedy calculates the
COD for municipality.each The is defined the DRA asbyCOD the
average that frompercentage ratios deviate the median ratio for the

ofcommunity. equityThe COD is a measure within a municipality.
COD,The lower the the thegreater uniformity of assessments in a

municipality therefore the closer the is tomunicipalityand achiev-
ing equity of values.property

The DRA classifies CODs between zero and five percent as
sixindicating equity,excellent between and ten aspercent good

equity, percent averagebetween eleven and fifteen as equity,
and twenty percentbetween sixteen as equity,borderline and

twentyanything percent unacceptableover as The DRA’sequity.
“Ratio and Coefficient of Dispersion Guidelines” recommend COD
standards of forpercent single-familyten or less residential

new, areas,property in more homogeneous percentand orfifteen
older,less for insingle-family property heterogeneousresidential

inproducing jurisdictions.areas and income properties large, urban
The of twentyoutside standard is forpercent onlyrecommended
rural propertyand seasonal and land.vacant

definitions,Evidence at trial showed that under the ownDRA’s
induring the tax least halfyears question municipalitiesat of the in

unacceptablethe State had borderline to CODs overall and unac-
ceptable in at least of property.CODs one class In the DRA’s 1998

(124/233)Equalization Summary, of53.2% with amunicipalities
calculable had a COD of fifteen percent. groupingsCOD over When

(122/236)by analyzed,different classes of property were 51.7% of
municipalities at least of apropertyhad one class with COD over
twenty percent. EqualizationIn the 1999 it wasSummary, reported

(107/235)that of hadmunicipalities45.5% a COD of over fifteen
(148/225)percent. analysisThe stratified revealed that 65.7% of

at least one of amunicipalities propertyhad class with COD of over
twenty percent.
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to rules on CODs.the DRA setauthority forstatutoryis noThere
thestay withinmunicipalitiesDRA recommends thattheWhile

municipal-toauthority requireit did not have theguidelines,COD
however,999,Bill theHouseUnderto take corrective action.ities

of Tax and LandHampshire Boardthe Newmay petitionDRA now
a to reassessrequiring municipalityan orderto issueAppeals

(2000). Moreover, DRA is21-J:3, theRSASee XXVproperty.
asses-supervise localassessments andto monitor localauthorized

(2000).are accurate. See RSA 21-J:11appraisalsto thatsors ensure

Lack5. of Verification

above, qualityand fewguidelinesthere few writtenAs noted are
proce-The not have comprehensiveDRA doescontrol mechanisms.

correctly andbeing performedverifyto that assessments aredures
testimony that allthe indicatedaccurately Expertat local level.

The trialthrough procedures.auditlocal data should be validated
theheightenedis whenthat the need for local auditscourt found

screening,and salestheir own assessmentsperformlocalities
achievingmay a interest in lowerlocalityeach have vestedbecause

ratios, ofdirectly affect the assessmentCODs and lower which
addition, to theIn the need reviewtestimony highlightedtaxes.

to confidenceby which are screened and establishmethod sales
the used in the ratioreliabilityto monitor the of statisticsintervals

the trialTestimony experts supportsboth sides’study. provided by
.the DRA to . .finding Hampshirecourt’s that “New and need

data,of to andperform audits within the State validatetowns
for ofreliabilitycalculate confidence and indicators all their statis-

tics used.”

D. Conclusion

whether, topresentednow decide based the theuponWe evidence
court, of theplaintiffs provingthe carried theirsuperior burden

tax as under Partproperty appliedstatewide was unconstitutional
II, Article that did not.they5. We conclude

system administeringThe of the taxpropertycurrent statewide
to it is andproportionalraises serious concerns as whether

reasonable, II, Inas Part Article 5. section we haverequired by C
of oursupportsdescribed the evidence that the factual basis

of from for theexpertconcerns. Much that evidence came witnesses
They opinionsthe data and offeredplaintiffs analyzedand State.

system,various of the tax as well asupon propertyfacets statewide
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the aupon system as whole. reviewing testimony,After this the trial
judge observed:

partiesThe extensively debated at trial the statistical
calculations byand charts created both expert][the State’s
and plaintiffs’ expert].[the Errors were andnoted recalcu-
lations performed, only point ultimatelyand the agreed
upon was that none of the charts reflected actual taxingthe
situation inoccurring Hampshire.New

The trial notedjudge expertsthat the for both uponsides relied
data from the andDRA the DRA data isunderlying“[i]f flawed or
unreliable, all calculations on thatbased are also anddata flawed
unreliable.” trial judgeThe found that the pre-“none of charts
sented reflect the actual and byvalues ratios used the DRA” and
concluded that “the numbers in allpresented of the charts lack
s.upport to make tomeaningfulthem the Court.”

Notwithstanding the of uponabsence conclusions based reliable
data,statistical the trial ruled:judge

What is from expertclear the testimony presented by both
sides, assessments, sales,is inuniformitythat without and
ratios, sizes,adequate samplewithout without confidence
intervals, and without full ofphysical propertyrevaluations
every toyearsfive establish a base for a successful taxing
system, the tax as hotapplied equalis in valuation [ ]or
proportional across the State.

agreeWe plaintiffs presentthat the failed to statistical data that
aprovided comprehensive pictureand opera-reliable of the actual

of system. view, however,tion the statewide Inproperty tax our the
ofabsence such evidence is fatal to their plaintiffsclaim. theWhat

proved was that istaxing system theythe flawed. didWhat not
isprove systematicthat the flaws resulted in a pattern of dispro-

Norportionate plaintiffstaxation. did the thatprove the flaws
produced such inequality inequalitysubstantial that the must be
deemed intentional.

instance,For although there was evidence that the DRA has
discretion to choose different ratios to equalize the value of

inproperty municipalities, plaintiffs’ expertsdifferent the did not
testify that the use of different ratios resulted in the widespread

and,failure to tax municipalities, derivatively, municipal taxpayers,
fullat upon studymarket value. Based a of thirty-three municipal-

ities, plaintiffs’ expertsthe that iftestified the median ratio for each
used,municipality had been the difference thebetween statewide
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in and the statewide1998actually collectedtax the Stateproperty
used thetheyhadwould have collectedtax the Stateproperty

the State’spercent..6 Asvalues wasequalizedplaintiffs’ experts’
much whether“it make difference”really doesn’texpert explained,

allmedian, “They’reused.mean ratio isweightedmean orthe
differ-significantlynotthey’re usuallytogetherclose andpretty

ent.”
DRA’sthe flaws in theevidence ofprimaryplaintiffs’The

Atmunicipalities.thirty-threea ofstudywasequalization process
he used thetrial, experts admitted that becauseplaintiffs’of theone

data, equalizationthe as the DRA’sstudyhis had same flawsDRA’s
statisticallyathat “to makeplaintiffs’ expertThe testifiedstudy.

value,of marketto other indicationsanalysisvalid of assessments
commis-yearshad to use more of sales orwe would have either

done, then forproducedto and we would haveappraisalssioned be
study fully compliedan thatmunicipalities equalizationone or more

havestudyon ratio studies.” Such a wouldwith the IAAO standards
inthe of the sales thegiven representativenessconsideration “to

adequatelycommunity types propertyto make sure that all of are
adequatelyall are reflected.” Therangesreflected value[and]

studythat no such had been conducted.expert admitted
thatupon municipalitiesalso evidence severalplaintiffsThe relied

only averagehave A COD measures the“unacceptable” CODs.
A highvariation of ratios from the median ratio.assessment/sale

that, withinon the ratios aaverage,COD indicates assessment/sale
a Itvary large degree.from the median ratio to is amunicipality

only.of within a The State’suniformity municipalitymeasure
experts twenty compliestestified that a of or less withpercentCOD

words,In itexpertsIAAO standards. other the State’s testified that
permissibleis for ratios within a tomunicipalityassessment/sale

atvary by twenty percent.from the median ratio least The
that,admitted even if have asplaintiffs’ expert municipalities CODs

can cure thehigh twenty, forty fifty percent, equalizationas or
municipalities.disparities between

Further, havemunicipalities highevidence that several CODs
Asdoes taxation. thesubstantially disproportionatenot establish

trial,explained proof municipal-commissioner of the DRA at that a
notan one of does meanity unacceptable type propertyhas COD for

varyratios in the frommunicipalitythat all of the assessment/sale
typeto ofsignificant degree. particularthe median ratio a The
a smallproperty unacceptable may onlywith the COD represent

thatpercentage property municipality.of the total value of in
DRA’s munici-Similarly, equalization surveythe 1999 showed that
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palities with of twentyCODs over percent represent only seven
of totalpercent equalizedthe value of inproperty the State.

plaintiffsThe argued that because municipalities, Citysuch as the
Keene,of nothave revalued property through physical inspections
manyin theyears, taxing system innecessarily results dispropor-

showed, however,tionate taxation. The evidence that even though
Keene has throughnot revalued its aproperty city-wide inspection
in thirty years, the itprocess uses to assess property inresults

anassessments that are within acceptable range of market value.
By contrast, II,in Claremont plaintiffsthe submitted clear and

unambiguous theevidence that tax asproperty applied required
taxpayers in different communities to pay propertydifferent tax
rates. The evidence demonstrated that one amunicipality imposed
property tax rate that over percentwas 400 thanhigher that in

II, case,another municipality. Claremont 142 N.H. at In470. this
anythere was no evidence that wasmunicipality assessed the tax at

anything other than uniformthe rate. More importantly, on this
record, we cannotsimply impact upon plaintiffsdetermine the the or

anyupon taxpayers system’sother of the administrative shortcom-
ings.

It plaintiffs’was the burden proveto that the statewide
property tax was unconstitutional as applied. onlyNot did they fail

produceto evidence that own propertytheir taxes dispropor­were
tionate, but alsothey failed to show that the taxes of propertyother

disproportionate.owners were notThey did demonstrate that the
alike,”property taxpayerof notany meaningwas “valued at fair

Justices,Opinion 527;market value. N.H. atthe 99 see State Ex.of
(Kan.Martin, 1980)880,Rel. Stephan v. 608 P.2d (uniformity886

clause thatrequires property basis;taxation be assessed upon equal
equal basis provided by legislature is “fair market in money”).value
Thus, in spite deficiencies,that systemof evidence the current has
the evidence was to a systematicinsufficient show pattern of

See,disproportionate taxation. v.e.g., Gitney Berks County, 635
(Pa.737, 1993).A.2d 743 Commw. Ct.

II,PartIV. Article 6

A. Violation

II,Part Article 6 of Hampshirethe New Constitution states that
“there shall be a valuation of the estates within the state taken anew

least,in years,once every five at and much generalas oftener as the
court shall plaintiffsorder.” The and the trial interpretcourt Part
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of all propertyII, physical inspections6 to fullrequireArticle
disagree.years.five WeeveryStatewithin the

constitution, thegivewe willin our“In an articleinterpreting
thehave had to electoratethey mustmeaningsame thatwords the

Governor,v.Dist.cast.” Claremont Schoolthe the vote wason date
omitted). doing, must(1993) “In so we183, (quotation186138 N.H.

of partiesin situation thenearly as thepossibleourselves asplace
made, theirmay gatherthat wethe wasthe time instrumentat

used, in of thelighttheviewedlanguageintention from the
omitted).and(quotationId. bracketssurrounding circumstances.”

of thefrom of the establishmentHampshire, periodIn theNew
Revolution, theupona of taxation was builtsystemthecolony to

income. Seeperson’sto thetheory taxing every person accordingof
(1911).Justices, 588, This systemN.H. 593the 76Opinion of

1789, theory permanentlywasuntil “when the incomecontinued
hisevery in toperson proportionand taxation ofabandoned the

ellipsesand(quotationId. at 593-94was substituted.”estate
omitted).

1833,in “allof untiladoptionFrom the the constitution 1784
much of theannuallynot butproperty appraised,taxed was

act,” the of whichby legislativerated value wasproperty taxed was
593. Invento-every years.at Id. atby legislatureset the least five

inprepared bywere the selectmenuponries based these values
legislature.submitted to Taxes weremunicipalityeach and the

values containedmunicipalities uponbased theapportioned among
ROBINSON, TAXATIONINin the See M. A HISTORYOFinventories.

Hampshire (1902).New 38-39

II, 1784,in known“[i]tPart Article 6 was wasadoptedWhen
1770, and in a neworderinghow had valued sinceestates been

every legislative expected.”like action wasyearsvaluation five
Justices, at notthe 76 N.H. 595. The framers thus didOpinion of

inspections everyof fivephysical propertyintend for there to be
Rather, largethe value classesthey legislatureintended thatyears.

every years by legislativefive act.propertyof
1789,theoryin the of taxation inchange practice“After the and

in thepropertyto the valuation of includedgivenmore attention was
of and realpersonaland to the taxation of new formsinventory

Id. at 594.property.”

especiallyin of real estateChanges the valuation were
1803, advanced,In the of land wasmarked. valuation

stock, thecompared with live one of chiefespecially when
1830,in ofinventory. Again generalof the a reductionitems
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nearly twenty-five cent was inper made the valuation of all
classes of property arbitrarily bythat were rated legisla-

cases, however,tive act. In a few the valuation was in-
general readjustmentcreased. Such a clearlyindicates that

changes,values radicalundergoingwere and that the old
ratingmethod of classes oflarge property by legisla-the

become,yearsture for a term of had under the influence of
era,a new industrial unsuited to the conditions. A fixed list

extremely stable,was while valuesconvenient remained and
proved and hence inequitable satisfactory workings.its

began changeWhen values to andrapidly new forms of
property appearing, pricewere the market nearerwas the
just than couldprice any that be fixed months in advance by

legislature.the

omitted). 1833,at (quotation Accordingly,Id. 594-95 in the legisla-
system.ture abandoned the atrating See id. 594. In its theplace,

legislature “aadopted arbitraryless method . . . providing that all
taxable itsproperty appraised byshould be at true value in money

omitted).local (quotationthe assessors.” Id. at 595 purpose“The of
1833, terms,act of fromthe its was toevidently change the mode in

valued,was toproperty providewhich be so as to for an appraisal,
a equalas more mode than an valuation atarbitrary certain sums for

(1838).423,different of property.” Burley,kinds Smith v. 9 N.H. 427
Individual not untilproperty appraisals requiredwere thus 1833.

II, governsPart propertyArticle 6 the valuation of for
taxation purposes. physicalWhile it does not itrequire inspections,
does that be atrequire property assessed market value at least
every years. Justices,five See Opinion the 76 N.H. at 596.of
Property both descriptionassessment entails a of thephysical

features and and aproperty’s size determination of the unit values
for different of property.classes

The legislature property processhas enacted a assessment
believe, with, and,that we if wouldcomplied satisfy even exceed

II, 6’s requirements. legislaturePart Article The continues to
require that taxable “atproperty be assessed its true and full value

(1991). 1876,in 75:1money.” RSA Since at least the General Court
requiredhas local assessors and selectmen toannually examine all

the real estate in their torespective cities and towns and reappraise
any real changedestate that has in value since appraisal.the last

(1954).(1991); Marvin, 519,See RSA 75:8 Hill v. The98 N.H. 522-23
alsolegislature granted authorityhas the DRA to apprais-“monitor



appraisalssupervise appraisers” thatproperty to ensureandais of
21-J:11,applicable II.“comply RSAand rules.”statuteswith all

determiningprocessprovides thesystem foraThis reasonable
year.everymunicipalityproperty eachwithinmarket value of

municipal-however, that sometrial, establishedatThe evidence
appraisestatutorycomplying todirectivenot with theities are

appraiseannually, itproperty tomandateor even the constitutional
Kennedyevery years. oftrial, testified that asinstance,For atfive

performseventy municipalitiesapproximately afailed tohad2000,
propertyupdatepartial revaluation, of valuesrevaluation, orfull

knowledgeDRA][the is aof.” This failurehad1994 “thatsince
obligation II, Article 6. Seeto Partof enforceviolation the State’s

Opinion Justices, at 595.76 N.H.theof
RemedyB.

plaintiffsupon II, 6, theof Part Articlethis violationBased
property tax scheme unconsti­entire statewideseek to declare the

taxingapplied. invalid asdeclare a schemeas cannottutional We
proofapplied, Delude, 364;however, 137N.H. atof harm. Seeabsent

proveplaintiffs harm.Austin, did not While114 at 141. TheN.H.
municipalthe has failed to ensurethe showed Stateevidence

years,every not this failureit did show thatassessments five
disproportionate Opinion Justices,thein Seetaxation.resulted of

(Part “appraisalsrequiresII, of theat Article 676 N.H. 596
proportionalproperty value, that taxesto at its fair sobe taxed

(“Article(1906)laid”);might Thompson Kidder, 89,v. 9574 N.H.be
by requiringproportional assessments6 . . . was intended to secure

revaluations”).frequent reverse the trial court’s declara­We thus
applied,property astax is unconstitutionaltion that the statewide

accordingly, requiring to alland, its the State returnreverse order
alreadyproperty taxes collected.of the statewide

implement appro­conclude,however, mustthat the StateWe
municipalitypriate to ensure that eachenforcement measures
required byevery years,property aswithin its borders fiveassesses

steps areII, in case thatPart Article 6. The record this shows
statutorybeingalready current scheme.taken to enforce the

expirepresent property intax is scheduled tothe statewideBecause
develop2003, least until to effectivethe should have at thenState

people toThe of this State should be ablemeasures.enforcement
rely upon good the executive andfaith and common sense ofthe

justnecessarylegislative action,to take the not becausebranches
challenges,may legalby doing so avoid future successfulthe State
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but thatbecause is the essence of our formconstitutional of
government.

Reversed.

NADEAU, DUGGAN, JJ., ; BROCK, C.J.,andDALIANIS concurred
BRODERICK, J.,and dissented.

BROCK, C.J., J.,BRODERICK,and dissenting. the trialBecause
findings supportedcourt’s in this case byare the and notevidence

law,as a of analyticallyerroneous matter we would affirm its sound
and thatthoughtful ruling the statewide tax asproperty currently

II, II,administered violates Part 5Article and Part Article 6 of the
State remedy.Constitution and remand the issue of We therefore
respectfully dissent.

I. Burden of Proof

standard,majority today adoptsThe a new not even advocated by
court,the the proofState in trial of arequiring widespread scheme

of II,discrimination aintentional to violation of Partprove Article
so,5. In the bardoing majority significantlyraises the for taxpayers

challenging unequal and unfair taxing schemes. view thisWe
heightened potentiallystandard as of“leading to frustration the

upon our governmentdocument which rests.” Opinion theof
(School (1998).892, “[TjhoseFinancing),Justices 142 N.H. 903 who

II, 5crafted the words of Part Article had lived under the taxation
policies of the British Crown undoubtedly[i]t was specter[and] the
of unfair taxation prompted requirementthat the that betaxes both
proportional and keepingreasonable.” Id. In with this near sacred
trust, drive,we must be not to thevigilant allow clamor of the today
define or undermine cherished constitutional protections.

The of andprinciples proportionality uniformity in taxation exist
to protect the citizens this from arbitraryof State taxation. It is for
the legislature to enact of taxation comportschemes that with the

limitations,constitutional not for the totaxpayers bear an undue
burden to protect themselves from violations of fundamental prin-

(1880) (“TheCo., 219,ciples. ExpressSee State v. 60 N.H. 237
requirecitizens are entitled to that the legislature itself shall cause

all public taxation to fair inbe and to value ofequal proportion the
thatproperty, speciesso no one of property may be orunequally

omitted)).unduly (quotationassessed.”
“[T]he constitution enforces the idea that the is insovereignty the

people, that power expresslyand all the not todelegated the
legislature was toreserved the Id. at thepeople.” power235. “While
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ofand defencesupportfor theto raise a revenuelegislaturetheof
may isin it be exercisedabsolute, wayis the whichgovernmentthe
must be followed.”forth, designatedmethodset and thespecifically

interpreting practicaltheyears,hundred casesFor well over oneId.
onits theII, affirmed restrictionof Part Article 5 havemeaning

the to tax.scope powerof
tax, applied,aspropertythea declaration that statewideSeeking

of theunconstitutional, further collectioninjunction againstanis
tax,the theundertax, of monies collectedand reimbursement

injunctiveand relief. Givendeclaratoryforpetitionfiled aplaintiffs
notwill beconstitutional andacts arelegislative presumedthat
King,v.grounds,”on Niemiec“uneseapableinvalid exceptdeclared

in(1969) omitted), this586, plaintiffsthe(quotationN.H. 587109
to thatheavya demonstratealready faced with burdencase were

statute, The burdenis unconstitutional.applied,tax aspropertythe
disagreeand thatdiffers werequestsassociated with theseproofof

law,establish, appliedof that tax asas a matter thein toorder
andproportionalityofrequirementsthe constitutionalviolates

theyto that wererequired showplaintiffsthese wereequality
of the statewideby practical operationtheindividually harmed

tax.property
“[a]ny personstates thatdeclaratory reliefgoverningThe statute

amayor title maintainequitable rightaclaiming present legal or
rightto or titleany claiming adversely suchagainst personpetition

and the court’squestion parties,as between theto determine the
491:22, Ior thereon shall be conclusive.” RSAjudgment decree

(1997). “is to makedeclaratory judgmentThe of the statutepurpose
justiciable proof wrongwithout of arightsas to or titlesdisputes

Keene,Faulkner v. 85by party againstone the other.”committed
(1931).147, 149N.H.

fromdeclaratory judgmentof affords reliefremedyThe
a as touncertainty insecurity by rights,and created doubt

parties.the . . .legal existingstatus or relations between
be construeddeclaratory liberallyPetitions for relief must

so to of the law.purposeas effectuate the evident

docket, .on the . .Although commonly placed equity
generis theyfor are sui aspetitions declaratory judgment

of law actionspartake of some of the characteristics both
They provide. . . relief whenequity proceedings.and

legislatureTheproceedings inadequate.other would be
todeclaratory partiesrelief a means for deter-created as

stageat an thanlegal rightsmine their or earlierequitable
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be ifpossiblewould the matter inpursuedwere other
established forms of action.

(1990)Radkay 294,Confalone,v. 133 N.H. 296-97 (quotations,
omitted).citations and longbrackets We have held that petition“[a]

for a declaratory judgment particularlyis toappropriate determine
the of a statute theconstitutionality partieswhen anddesire the

apublic requires speedyneed determination important publicof
interests involved therein.” &c. Attorney-Chronicle Pub. Co. v.

148, (1946).General, 94 N.H. 150
cases,In contrast to abatement no requirementwe find in our law

that plaintiffs challenging the aconstitutionality throughof statute
declaratorya judgment action must theydemonstrate that suffered

actual, pecuniaryindividual harm as a result of allegedthe uncon-
stitutionality. Compare Appeal 214,Town Sunapee, 126 N.H.of of

(1985) (to taxes,217 receive of taxpayerabatement must establish
that his property is assessed at higher of fair marketpercentage
value than at ispercentage property generallywhich inassessed the
town), (1982) (inLebanon, 29,and Stevens v. 122City N.H. 32of

action plaintiffabatement has burden thatprovingof he is paying
taxes),more histhan share ofproportional with Delude v. Town of

Amherst, (1993).137 N.H. 361
Amherst,In Delude v. Town by majoritycited the to support itsof

tax,thatconclusion the statewide property applied,as cannot be
declared invalid plaintiffs provebecause the failed to individual
harm, we noted the requirementthat “harm” is not ifsatisfied the

forthplaintiffs merely Delude,set theoretical See 137controversies.
case, however,N.H. at controversy363. The before us in this is far

from theoretical.
plaintiffs soughtThe in Delude a determination that Towna of

zoningAmherst ordinance relating to mobile homes violated State
statute, well equal protectionas as the and process provisionsdue
of the State 362. PriorConstitution. Id. at to forapplying approval
to the town board buildplanning housing park,to a manufactured
the plaintiffs concluded that their application probablywould be

and, therefore,denied to petitionelected file a for declaratory
judgment “sundry vaguebased on allegations.”and conclusory Id.
at 363-64.

This agreedcourt that the failed toplaintiffs present facts which
demonstrated a present legal equitable rightor to which the town

asserting anwas adverse claim. Id. at 364. Instead of filing an
application for the approval plantown’s of their or for aapplying

suggested, plaintiffsvariance as the town had merely spec-“[t]he
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to file antheydo if werethe town wouldto whatulated as
Id.to a variance.”they applyif were forfor orapproval,application

equitable rightorlegalnoConsequently, presentthere wasat 364.
challengedto invalidate thewhichby plaintiffs uponthepresented

course, us involves aDelude, the beforeof casestatute. Unlike
toimmediacy realityand asofcontrovers[y] sufficient“justiciable
torequiredis the “harm”the courts.” Id. Thisbyactionwarrant

aboutnothing hypotheticalisjudicial relief. Theregive grounds for
itin whichtax or the mannerpropertystatewideHampshire’sNew

operates.
however,is,actual, harmpecuniaryindividualThe issue of

may beremedy plaintiffsthe to which thescopethe ofrelevant to
here, that the state-Where, have shownplaintiffsas theentitled.

Constitution, theytax, theapplied,as contravenespropertywide
a of thethat as resulttheyto relief unless showare not entitled

tax, briefinjury. plaintiffs’an As thethey sufferedstatewide
on thethe trial court’s decisionunderstood thatexplains, partiesthe

tax, as beapplied, wouldconstitutionality propertyof the statewide
an appropriateto a consideration ofpriorto this courtappealed

remedy,harm relevant toremedy. of actual would beevidenceWhile
stage. We woulddeclaratory judgmentat theprematureit is

therefore,conclude, existing require-the allplaintiffsthat satisfied
seekinga a declaration that the statewidepartyments onimposed

tax, is unconstitutional.applied,asproperty
however, in forthat order themajority, adopts positionThe the

they hadjudgment petition,on theirplaintiffs prevail declaratoryto
ofpractical operationharm from theindividual theto establish

ofprovingtax scheme inten-property by “widespreadastatewide
has setmajoritythat thetional discrimination.” We are concerned

it for tohigh longer practical taxpayersthat is nothe standard so
II,a Inof tax under Part Article 5.challenge constitutionalitythe

so, has a ofdoing legislature provided degree protectionthe been
Constitution,by therebyof our Statenever envisioned the drafters

the kind of and fiscal mischief fromallowing “preciselyfor taxation
strong stepsof our State Constitution took towhich the framers

Governor, 142citizens.” School Dist. v. N.H.protect our Claremont
(1997) (Claremont II).462, 465

inupon by majority,is that the cases relied theequalOf concern
heightened supportnot this standard. Tojudgment, supportour do

standard, onmajority placesnew the considerable relianceits
Comm’n, (1974),Tax 114 137 which addressedAustin v. State N.H.

theconstitutionality of a commuter tax on nonresidents underthe
of thePrivileges and Immunities and Protection ClausesEqual



Hampshire.Constitutions of the United States and New atSee id.
(relying configurationon of139-40 Maine tostatute find New

constitutional).Hampshire decision, however,statute The basedis
completely Privilegeson standards established under the federal

thereby having practical applicationClause,and Immunities no to
analysis applied,property tax,an II,of a statewide as under Part

Hampshire5 of Furthermore,Article the New Constitution. See id.
by SupremeAustin was thereversed United States Court because

comity.principlethe commuter tax conflictedwith the of SeeAustin
(1975) (constitution-Hampshire, 656,v. State New 420 U.S. 668of

ality Hampshire affecting mayof New statute nonresidents not
statute).depend upon present configuration of Maine

Comm’n, 137,In Austin v. 114State Tax N.H. we found that the
presentedevidence did not “create the insubstantial difference

plaintiffs’ provingtreatment which would sustain burden in taxthe
discriminatory beingpoint arbitraryto the of and unreasonable.”

omitted).(quotationId. at 140 Because taxthe was not discrimina-
tory practical operation,in its we held that it did not violate the
Privileges Equaland Immunities Clause or Protection Clause of the

orFederal Constitutions. id.State See at 141.
Reversing Supremedecision,this the United States Court con-

challenged“[w]hencluded that a tax ismeasure as an undue burden
activity granted special recognition,on an constitutional . . . the

appropriate degree inquiry necessary protectof is that to the
competing Austin,constitutional value from erosion.” 420 atU.S.

discriminatory662.The Court found the tax on nonresidents atand
principles comity Privilegesodds with the of inembodied the and

Thus,Immunities Clause. See id. at 665-68. the harm taxthe
posed principle comity prevailedmeasure to the constitutional of

imposedover the State’s contentions that the ultimate burden on
imposednonresidents not more inwas onerous effect than that on

residents. atSee id. 665-66.
vigilant applyingThe rule from these cases is wethat should be in

degreeappropriate scrutinythe toof a tax measure that threatens
right. right “specialHere,a constitutional the threatened theis

recognition” proportionality uniformityconstitutional that and in
protect arbitrarytaxation will the citizens of this State from

preserve meaningfultaxation. The focus should be to a avenue to
challenge arbitrary impenetrabletaxation, not to create barriers
that Therefore,insulate tax fromschemes review. thatwe believe

majority by relyingthe errs onAustin to form the foundation for a
heightened proofofburden that will thehave unfortunate ofeffect
eroding rights guaranteed II,the under Part 5.Article
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Furthermore, appel-several intermediatemajority relies onthe
offind cases littleother thesefrom States. Wecourt decisionslate
statuteHampshirea Newconstitutionality ofdecidinginvalue the

languageat containprovisions issuethe constitutional“because
dissimilar differentunder circumstancesadoptedwereto ours and

the Claremontin 1780s.”Hampshirein Newexistingthosefrom
(Claremont I).(1993)Governor, 183, 186138Dist. v. N.H.School

oursupportNevertheless, largelythese casesupon reading,close
in case.thisconclusions

statutoryMexico, comprehensiveand Montana haveKansasNew
among taxpayers.taxationequalto uniform andplanstax ensure

current state ofbeyond Hampshire’sstepare one NewThese States
comprehensivelacks aaffairs, Hampshire presentlybecause New

and out statewide assess-effectively fairly carrytomechanism
from thesesuch, to examine casesappropriateAs it is morements.

by majority.those thejurisdictions that citedprecede
instance, Kansas, statutory assist inguidelinesFor in detailed

byis assessmentsuniformity equalityand metdetermining whether
Andrews, 1027,851 P.2d 1031-32Appealsof real Seeproperty. of

(Kan. 1993). Indeed, into account‘“which takeApp.Ct. assessments
upheld. . bestatutoryof the factors . cannotonly pertinentsome

been uniform and equalthere has not awhere evidence indicates
[taxing Id. at 1032taxation in the district].”’rate of assessment and

Greenshaw,v. 734 P.2dBd. Comm’rs(quoting CountyJohnsonof
(Kan. 1987)).1125, lacks comprehensive1131 New suchHampshire

uniformlyis andguidelines by which to evaluate whether taxation
fact, us, provedin the plaintiffsassessed. In case before theequally

departmentof the ofextraordinarythe amount discretion afforded
(DRA) todeterminingadministration in what informationrevenue

in theequalization process.include the Under KansasState’s
rule, inCourt believe that the evidence thisSupreme presentedwe

not ofequalcase “indicates there has been a uniform and rate
Johnson,. P.2d (emphasisassessment . . .” Bd. 734 at 1131of

added).
Anderson,The New Mexico intermediate court in Hannahs v. 966

(N.M. 1998), of by168 a rule law establishedApp.P.2d Ct. cites
(N.M.Hahn, Assessor, 965,County 592 969Ernst W. Inc. v. P.2d

1978). Hahn,In Court thatSupremethe New Mexico stated

requires reap-uniform method of taxation that each[a]
systematicbe of a and whichpraisal part plandefinite

in apropertiesthat similar be valued likeprovides all
. . in ismanner. . The constitutional defect this case the
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absence of any systematic planand definite for the reap-
praisal of all lands in such acounty]. plan,[the Without
there is no assurance of ofuniformity appraisal method or

ofsequential property reappraisal.of selection for

omitted).Id. The(quotation uniformity clause of the New Mexico
Constitution a“requires uniformity propertyof taxation within
county as Inuniformitywell as statewide of assessments.” Id.
Hahn, defect,this sole the absence of a comprehensive county plan

reappraisal,for forenoughwas the New toSupremeMexico Court
a planfind taxation without such unconstitutional. id.See

State, Revenue, (Mont.DepartmentIn Patterson v. 557 P.2d 798of
1976), the ofSupreme Court Montana addressed the constitution­
ality legalityand of a cyclical five-year planrevaluation of taxable

reiterate, however,property. We that situation stepthis is one
the inbeyond systemcurrent New whereHampshire, property

valuations are outdated and not alargely productare the of
turn, instead, State,systematic plan. to v. 854We Larson 534 P.2d

(Mont. 1975), Larson,forthe foundation Patterson. In the absence
planof a statewide resulted in lack ofappraisal uniformitya and

ofequality taxingtaxation between districts. See id. at The858.
inappraisal method toemployed Larson was found increase taxable

in acountyvaluations one to level that valuations in otherexceeded
counties. See id. at 857. “The obvious result” was a disproportionate

countyof the tax atplaced uponshare burden one over another. Id.
857.

Finally, the majority Bettigolecites v. Assessors Springfield,of
(Mass.10, 1961),N.E.2d 15 County178 which cites Cheshire v.

Commissioners, (1875),Mass. 386 the proposition118 for that
“[p]ractically it is to secure or in theimpossible equality proportion

of .imposition taxes but . . the aim shouldstatutory be towards
result, atby approximation (Quotationsthat least.” and brackets

omitted.) that an ourrecognize exceptionWe Massachusetts is to
general jurisdictionscaution not to to other in interpretinglook our

I,Constitution. See Claremont 138 N.H. at 186 v.(citing McDuffy
Education,Secretary the Executive 615 N.E.2d 516of Office of

(Mass. 1993)).
Cheshire,In the court ruled that the Massachusetts Constitution

unequalforbids or taxation “whether thatdisproportionate discrim-
is indirectly indirectly throughination effected the assessment or

Mass,arbitrary Cheshire,and unequal methods of valuation.” 118 at
“directly necessarily”389. The court found that the tax and

produced disproportion in assessment and that “it is immaterial
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greatthe tax bedistribution ofupon generalthethe effectwhether
Constitution, and thereforesmall, in of theequallyor it is violation

Id. Bettigoleof theauthority Legislature.”legitimatenot thewithin
practices,a assessmentfindingin that town’sCheshireuponrelied

of property,classestaxingin in differentresulting discrepancies
at 15.Bettigole, 178 N.E.2dand intentional.”“deliberatewere
and thenamended its constitutionMassachusettsBettigole,After

of to be taxed differ-propertyclassespassed legislation allowing
786,Revenue, 789438 N.E.2dv. Commissionerently. See Macioci of

I). revenue,(Mass. 1982) (Macioci to assureThe commissioner of
classification,taxation within eachequalityand ofuniformity

atSee id. 789-90.for valuation and assessment.guidelinesadopted
case, SupremeI, the MassachusettsIn a tax abatementMacioci

studyan whichupon equalizationfound that relianceJudicial Court
median,mean, to arrivethe not at itswas and utilized the“sloppy”

Further, courtid. at 795-96. the ruledillegal.conclusions was See
tax andbythat method followed the commissioner assessorsthe

in that it did each sub-class ofimproper“was and not causeillegal
taxing to be to 100% of full anddistrict]in factoredproperty [the

Revenue,fair 500cash value.” Macioci v. Commissioner N.E.2dof
(Macioci(Mass. 1986) II) omitted).275, (quotation277

remedydiscussing appropriate improperIn the for the assess-
scheme,statutoryunder a the court deniedspecificment of taxes

failingthe for to demonstrate that the taxes wererequestedrelief
Massachusetts,Id. at In for a tax to be“wholly void.” 280. void
scheme,statutorythe one must demonstrate aspecificunder

I,of‘“widespread scheme intentional discrimination.’” Macioci 438
Sears, Somerville,Roebuck and(quoting CityN.E.2d at 797 Co. v. of

(Mass. 1973)).693,298 695 The of “relatesproof onlyN.E.2d burden
tax,” Sears,to ofadjustmentan action at law to secure an excessive

Co., added),n.4Roebuck and 298 N.E.2d at 695 and(emphasis does
not to correct nonproportionalforeclose remedies assess-“[o]ther

full,ment assessment 100% of fair cashand at less than value . . .
Id.;injunctive. .[including] declaratory. . and relief . . .” see

Woburn, 509,also D’Errico v. Board Assessors 424 N.E.2d 512ofof
(Mass. 1981). The cases it clear thatMassachusetts make the

of“widespread appliesscheme intentional discrimination” standard
in at the of andetermining, remedy phase proceeding,abatement

applicablea tax is void. The is not to awhollywhether standard
statute,taxchallenge Hampshire propertyconstitutional of a New

as applied.
best,bythat the cited the atmajority provide,We conclude cases

new,a offooting upon adopt proofunstable which to stricter burden
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in insupportthis case. find no the case law for shiftingWe
protection away from core constitutional inprinciples favor of
unduly insulating legislature legitimatethe from ofscrutiny enacted
tax unwilling,statutes. We are two hundred and seventeen years

adoption Constitution,after the of the New Hampshire to dilute the
II,protection byafforded Part Article 5 simply because the

legislature may found it expedient implementhave more to the
systemcurrent tax rather than take tosteps bring systemthe into

compliance.constitutional

II,II. Part Article 5

The thatmajority implies plaintiffs’the case was an toattempt
that some inprove taxpayersother the State are under-assessed as

a result of the administration of the statewide tax.property We
theinterpret plaintiffs’ encompassingcase as the much broader

tax,concern that under the statewide property applied,as there is
no basissimply upon anywhich one could conclude that intaxpayer

this State is taxed inbeing principlesaccordance with the of
proportionality, uniformity and equality.

case,insummaryThe of the evidence this so well inpresented the
majority mainopinion, describes the five areas of concern with the

tax,current property includingstatewide lack of standards for local
assessments, sales,lack of standards for exclusion of lack of

ratio,guidelines highfor choice of and lack ofCODs verification.
Although rejectwe the standard of “widespread scheme of inten-
tional by majority,discrimination” the thatadopted we believe the

inevidence this case is sufficient to it andsatisfy conclude that the
inproperty systemcurrent tax is “clear conflict with the Constitu-

(1969).324,tion.” Petition Boston & Maine 109 N.H.Corp., 326of
such it “mustAs be . . . because theinoperativedeclare[d]

Constitution, statute,and not is paramountthe the law.” Id.
omitted).(quotation

The evidence at trial that varyingshowed methods are used in
municipalityeach across to property uponthe State establish values

which taxthe is based and that some use currentmunicipalities
relyrevaluation data while others on data that is decades old. This

lack of a uniform standard for local assessments results in a system
that is equalityinsufficient to establish among taxpayers across the

taxpayer propertyState. is entitled to have his valued for“[E]ach
bytaxation the same standard as that of taxpayers.”other Bemis

(1954).Claremont, 446,Bag&c. Co. v. 98 N.H. 450 “A change in
factor, valuation,either the rate or the affects product,the which is

tax,the in inway; maythe same and order that the tax be andequal



and taxed at themust be valued alikeallproportional, property
(1913).609,Justices, 61176 N.H.Opinionrate.” thesame of

that whenother evidence demonstratedtestimonyExtensive and
uponequalization processthetaxing system,to a statewideapplied

in towns isequity amongtaxationthe State relies to achievewhich
no effectequalizationthat hassimilarly undisputeddeficient. It is

thatexpert emphasizedand the State’samong taxpayerson equality
at thepracticesnot a cure for deficient assessment“equalization is

equaliza-the annualmajority opinion explains,As thelocal level.”
forany proceduresratio which lacksprocess studytion is based on a

sales, reliability ofsamplessmall that thescreening produces such
to equalizedifferent ratiossuspect, appliesthe statistics are

State, toand lacks control mechanismsproperty qualityacross the
theuponof information whichverify accuracythe the statistical

ofprocessDRA The trial court concluded: “The entirerelies.
on of inconsistentequalization multiple proceduresis based levels

State,formulas, in thetaxpayersand which as to individualapplied
equal propertiesdo not allow for an valuation of across the State.”

reasons, however, that the ofmajority comprehensiveThe absence
data fatal to without suchplaintiffs’statistical is the claims because

in systemdata the failed to that the flaws theplaintiffs prove
in orsystematic pattern disproportionate“resulted a of taxation”

“produced inequality inequalitysuch substantial that the must be
First, datastrongly disagree.deemed intentional.” We statistical is

little, if any,of relevance to the issue of taxpayer-to-taxpayer
Second,inequality. majority sig-we think the underestimates the

nificance of the flaws in the and their cumulative effect onsystem
the fairness of the tax.

All expert agreed equalization processof the witnesses that the
only attempts equity taxpayers.to establish across towns and not
The trial court concluded:

The fatal constitutional flaw of tax is the[the statute]
acknowledgefailure to that the in thetaxpayersState’s

equally,must have their valued rather thanpropertyState
just property being equalizedthe total values across the

toEquality taxpayers requiredtowns. across individual is
mandates, taxany propertymeet the Claremont that

imposed “proportional “equalbe both and reasonable” and
in uniform in must onvaluation and rate.” The focus be

inequality uniformityand across all individuals the entire
district, not alltaxing only taxingacross towns within the

district. This is where does not meet consti-[the statute]
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testified,tutional standards. As Commissioner Arnold the
legislature did not have the time nor the resources to

system complyre-work the entire New tax toHampshire
mandate, it adopted pastwith the Claremont so the method

equalizationof that had been used for both the local and
systems,tax and a uniform rate.county applied

thatnecessary prove systemStatistics are not to the obvious: a tax
veryfails to itsproperty equally taxpayer-to-taxpayer, byvalue

nature, disproportionality.creates
illustration,By way Cityof assume that the of Concord consists of

neighborhoods. neighborhoods,259 those some establishWithin
property including physicalvalues based on full revaluations full.
inspection properties; physical inspectionof all some base value on

inonly properties neighborhood; neighbor-of some of the the other
by usinghoods establish value the assessments from theproperty

previous year adjusting byand them the inflation rate and sales that
neighborhood; neighborhoods simplyoccurred within the and some

year’stake assessments and add or subtract valuepreviousthe
reported by propertybased on information the owners. Assume also

neighborhoods adjustedthat of the have not values atthirty percent
in If of taxyears. City propertyall over seven the Concord issued

in valuation ofupon discrepancies propertybills based these
this court would not hesitate tothroughout neighborhoods,the

princi-that such in valuation violates thedisparitiesconclude wide
II, employedembodied in Part Article 5 that valuation methodsple

intaxpayer’s property taxingmust be uniform as to each the
Co., 450;Bag Opiniondistrict. Bemis &c. 98 N.H. at theSee of

(1829).565,Justices, 611; 4Opinion,76 N.H. at N.H. 569
Nonetheless, it thevery majority upholdsis this scenario which

tax,today. comprisedthe the State is ofpropertyUnder statewide
259 or each of which establishesmunicipalities, “neighborhoods,”
property by undisputedvalues for taxation different methods. It is

in the have toseventy-one “neighborhoods” updatethat State failed
years,at all in at least seven in violation of bothproperty values

II, majoritystatute and Part Article 6 of the State Constitution. The
cánexplain equality among taxpayersdoes not how across the State

ontaxpayers propertybe achieved when some are taxed values
yearfull conducted within theby appraisals previousestablished

propertywhile others are taxed on values established over seven
it that such a tax violatesyears ago. “unescapable”We find scheme

the constitution.
form forsignificantly propertyThese flawed values the basis

byand this is exacerbated additional defectsequalization flaw
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as “oneby plaintiffs’ expertthein that describedpresent process,
example, studyFor a ratio isin the nation.”of the most deficient

valueslocally propertythe assessed submittedcomparingconducted
inof all sold each townprices propertiesto the salesby each town

DRA, however, incompletehas discretionyear.in Thepriorthe
in studyto be included the ratio andchoosing the sales information

including excludingor sales.there are no set forprocedures
ofof evidence that the use differentmajority to a lackpointsThe

in inof different towns resultsequalize propertyratios to the value
theto owners at full market value. As State’spropertyfailure tax

testified, however, consis-the ratio chosen should be usedexpert
district, in case the entiretaxingthe which this istently throughout

Andrews,See AppealThis is consistent with our case law.State. of
(“In(1992)61, to achieve allproportionality136 N.H. 64 order

ratio.”).at same DRAtaxpayers employeemust be assessed the
testimonyin her that the choice of theKennedy acknowledgedLinda

valuation, which in turn affects the taxequalizedratio affects the
addition,In DRA hastaxpayer. completeassessed on each the

in to different townschoosing equalizediscretion the ratios used
assessed,tax no setalthoughand that choice affects the there is

ratio, determining apply.formula or for which ratio toprocedure
II,inAs we cautioned Claremont the extent that the“[t]o

inproperty provisiontax is used the future to fund the of an
education, in aadequate the tax must be administered manner that

throughoutis in valuation and uniform in rate theequal State.”
II, 142 in thisplaintiffs provedClaremont N.H. at 471. The case that

tax,under different methods are topropertythe statewide used
no comprehensiveestablish values within each town and there is

verify beingin for the DRA to that assessments areprocess place
performed correctly accuratelyand at the local level. There is

innothing just taxing propertyfair or about owners one town on
in year taxing propertyvalues determined the current and owners

in another town on values determined seven or more earlier.years
See id.

II, 5,Pursuant to Part all intaxpayersArticle this State are
entitled to proportional requires propertytaxation which that all in
the undisputedState be valued alike. The evidence at trial thatwas

beingthis is not done. think it matters little whether this clearWe
violation of inconstitutional is a result intentional discrimination

adopting taxingthe scheme or not. the flaws inGiven extensive the
system, agreewe would with the trial court’s conclusion that the

property constitutionallystatewide tax scheme is deficient and that
plaintiffs proof.the met their burden of
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II, 6III. Part Article

approximately seventythat the failure ofmajorityThe concludes
revaluation, revaluation, orpartialto a fullmunicipalities perform

II,values since at least 1994 is a violation of Partupdate propertyof
however,holds, plaintiffsthat themajorityArticle 6. The because

in dispro-violation resultedacknowledgedfailed to that thisprove
tax,taxation, propertyit does not render the statewideportionate

ofrequiring specific proofInapplied,as unconstitutional.
protectiondiminishes the embodiedmajoritythedisproportionality,

and, theopinion, mistakenly interpretsin ourin the constitution
of this provision.intent

taxationgradual changeto saw a fromyearsThe from 1784 1833
in andproportion property,to .taxation toin to incomeproportion

oftype appraisalto toaccording propertyfrom fixed valuation
1833, legislativetheto determine- value. “Sincepropertyindividual

equalhas that anjudicial construction of the constitution beenand
taxed andpropertyvaluation of allrequires proportionaldivision a

Justices,the 76Opinionof all at the same rate.”the assessment of
(1911).588, full effect of the constitutional591 While “theN.H.

earlyat first since theappreciated,”was notprovisions probably
1800s, understanding propertyhas been that alluniversal“[t]he

same of its value.” Id. atupon percentagebe themust assessed
593-95.

II,of Part Article 6 have beenmeaningtheinterpretingCases
6, ofequalityIn “the doctrine of theand consistent. Articleclear

affirmed, itby mayare which beprovidedis and measurestaxation
Co., justofprinciple60 N.H. at 236. “TheExpressState v.ensured.”

validitythe ofbythe one whichequality governingis therefore
equalityis to be determined. Thisby legislaturetax levied theevery

tax, auniformity levyingin the andonly bycan securedbe
Id. at 237everyof estates of citizen.”periodical valuation the

omitted). propor-6 . . . was intended to secure“Article(quotation
Thompsonfrequent revaluations.”by requiringtional assessments

(1906).Kidder, 89,74 N.H. 95v.
toII, legislature’s authoritythePart Article 5 restrictsWhile

andproportionaltaxation to taxes which arethroughraise revenue
that suchreasonable, authority by requiring6 thatregulatedArticle

made, least,aton all estatesaccordingbe laid to a valuationtaxes
limitation theexplicit uponArticle 6 is anpast years.within the five

therefore, “it must bein Article 5 andgeneral terms contained
terms, itfor otherwise will begeneralto control theconstrued

4 N.H. at 567.merely nugatory.” Opinion,idle and
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inmajority suggests statutory placeThe that the mechanism for
II,of Part Article“surpasses” requirementannual assessments the

6. The at trial that combination of currentarguedState the the
system satisfyof annual assessment and is toequalization sufficient

requirement periodic disagreethe constitutional of valuation. We
of propositions.with both these

First, at trial amongevidence showed the stark differences
communities in methods used to withinthe establish values each

rangetown. These methods from full and physicalrevaluations
to annual orinspections “pick-ups,” updates, previ-which take the

year’sous assessment and add or onsubtract value based the
information inreported by property “Equalityowners. the burden
of taxation cannot exist without in ofuniformity the mode assess-
ment as as in of Bagwell the rate taxation.” Bemis &c. Co. v.
Claremont, N.H. 450. Every taxpayer98 at must have his property

byvalued for taxation the everysame standard as other taxpayer.
See id.

Second, presentedthe evidence was unequivocal that equalization
is only adjustintended to vhlues of aproperty community as a
whole, never values between individual taxpayers required byas is
the only wayconstitution. The to achieve equity between individual
property owners is to revalue each individual This isproperty. the

II,inprinciple recognized Part 6. equalizationArticle While and
local updatingannual are maymethods which maintain current
property time,values for short periods of fallthey short of
satisfying the ofrequirement taking anew the valuations of the

Furthermore,estates. atevidence trial inunderscored flaws the
equalizationcurrent system that raise serious regardingdoubt the

system’s ability to proportionalityachieve and inequality the
propertyassessment of taxes in a statewide system.

cities,There are 259 towns and municipalities (municipalities) in
Hampshire,New of which twenty-six areas,”are “unincorporated

little,which are,have if any, therefore,taxable andproperty not
inconsidered statewide calculations. Evidence at trial established

that of remainingthe 233 municipalities, seventy-one have not
completed any work, revaluations,reassessment including full
partial revaluations or updates, since at least 1993. toAccording
DRA figures, these towns comprise billion,approximately or$18
over twenty-seven percent of New Hampshire’s billion$67 total
equalized property value.

addition,In 184 municipalities have not completed a full revalu-
ation of property fact,taxable since at least 1995. In ninety-one,
representing thirty-sixover percent of the equalizedState’s total



in aovervalue, fully propertyrevalued theirhave notproperty
representmunicipalitiesthat these 184showfiguresDRAdecade.

of the State’s total$51pbillion, eighty percentor overthanmore
Manchester,municipalities,thoseAmongvalue.equalized property

approximatelyvalue ofequalizeda totalhavingDRA asbylisted the
Salem,1991; asin listedbillion, its propertylast revalued$3.9

billion, its propertylast revaluedofa total valuehaving equalized $2
value ofequalizeda total1980; Keene, having $1asand listedin

itfigures,these isin 1971. Prombillion, its propertylast revalued
thatmajoritythebyreachedthe conclusioncomprehendtodifficult

pattern ofsystematicto show ainsufficientwas“the evidence
thesewhyloss as toare at ataxation.” Wedisproportionate

inevidenceadditionalpresent anytorequiredbeshouldplaintiffs
their burden.order to meet

itsrevaluedhavingnotdespitethatmajority suggestsThe
inin Keene resultsusedprocessin thethirty years,property

market value.range ofacceptableanthat are withinassessments
of thepicturetrial showed a differentatthat evidenceWe believe

1999, hired a realof KeeneCityIn theaffairs in Keene.state of
its valuationto reviewconsulting serviceandappraisalestate

consultingtheCity,to thesubmittedreportIn an extensivesystem.
propertyof all the residential16%“approximatelyfirm noted that

taxablesignificantlikely missing. areCityin the . .assessments
unacceptable.this isstandardappraisalBy any professionalvalue.

that somemeanssimplythisequity,of assessmentIn terms
City’stheshare oftheir fairpayingnotowners areproperty

(“As(1945)448, 450Dover, N.H.v. 93See Rollinswealth.”property
theirmore thanhis share leavesthanone’s of lessany payment

his full shareofnon-paymenthisby neighbors,hispaidshares to be
furtherreportTheright.”).of their constitutionalis a violation

states:

prop-ofinspectioncitywideacompletedhas notCityThe
standard,anyByin 1971.last revaluationsince theerties

farprograminspectioncitywidethat lastyears28 since
doesCityThepractice.ofstandardsprofessionalexceeds

all proper-information onaccurateandcompletenot have
of taxableamounta substantialthereby foregoingties
tax rate isCity’sis that theThe net resultassessed value.
inventoryto propertybe duethan it shouldlikely higher

incorrectly.missingis or listedthat

tovalues closeto maintainCity is ableThe fact that the
ofeffortsto the labor-intensiveis a tributemarket value
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the staff to continuallyAssessor’s refine the valuation
However,factoring program. this does not address theeffort

equity problem clearlythat exists due to theassessment
incomplete property inventory.

added.)(Emphasis Common sense dictates that similar conclusions
may regardingbe drawn the 183 municipalitiesadditional that have
not fully revalued their taxable in at leastproperty years.seven

plaintiffs’ expert why periodicThe testified at trial ofrevaluation
property is critical.

problemThe is that the characteristics and conditions that
property constantly changing. Changeaffect are is ofone

the ofprinciples appraisal. physical changesThere is [sic]
area,property, garagesto are into livingenclosed or

enclosed,carports peopleare make additions . . . swim-
forth,and soming pools and then there’s also external

changes to property, change, neighborhoods change,streets
—different external factors that affect the property; a new

in, canpark go [sic] have a commercial encroachment going
on and so way updatingforth. So as a of the characteristics
of the orimprovement improvements and the surrounding
factors that property,affect the data has to updatedbe

said,Iperiodically. As the longer you go,let it the more
problems goingthat are to in data.arise the

There is no fair standard under which one could conclude that the
failure to fully update values of eighty percentover of the total
equalized property value in the State can serve as the foundation for

andproportional reasonable taxes. Even limiting analysisthe to the
seventy-one municipalities completedthat have not any reassess-

1993,ments since we would find the fact that approximately thirty
ofpercent this State’s municipalities performhave failed to any

reassessment work on property representing twenty-sevenover
percent of the taxable inequalized property value the State shows
a “systematic pattern of disproportionate taxation.”

Because the statewide property tax scheme as currently applied
inuniformitylacks the by municipalitiesmethods which assess the
propertyvalue of taxable and bases the determination of taxable

amounts on property that has not been revalued five-yearwithin a
period, we would affirm trialthe court’s conclusion that the scheme

II,violates Part Article 6 of the HampshireNew Constitution.
We note that ourdespite conclusion that the propertystatewide

tax, applied, II,as is unconstitutional under both Part Article 5 and
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Constitution,II, we would not immedi-Article 6 of the StatePart
from taxes this statute.enjoin collectingthe State underately

allow untilIndeed, majoritywith the and the Stateagreewe would
in to redraft the statuteJanuary 2003expiresthe current statute

its constitutional infirmities.and address

RemedyIV.

unconstitutional,tax wefind the propertywe wouldBecause
antrial for a determination ofthe to the courtwould remand case

trial the to refundThe court ordered Stateappropriate remedy.
taxmillion, propertycollected under the statewidethe amount$880

2000, remedyas for theappropriatein 1999 theyearstax and
thatThe basis the court’s order wasviolations. forconstitutional

ofinterpleaderforagreed, by objecting requestto theState“[t]he
funds, orif the tax declared unconstitutionaltax that wasthe

invalid, alreadyall of the taxesthey repaywouldotherwise
remedy haveis not a we wouldcollected.” While reimbursement

State, it isrecommended, bymaderepresentationson thebased
that hadthe trial court found the Statewhyunderstandable

if thethe thatand reminded Court“repeatedly unequivocally
beunconstitutional it wouldproperty tax were declaredstatewide

refund,to credit or otherwisesolely obligation fullythe State’s
tax.”had under thistaxpayers paymentsall who maderemedy

objectingInrequested class certification.plaintiffs initiallyThe
motion, a wasrepresented that class actionto this the State

anyfunds ofadequate repay“the State has tounnecessary because
is if the Tax is declared unconstitutional.”Tax that collectedthe

theof request,withdrawal the class certificationplaintiffs’theUpon
stating: “A for class certificationrequestcourt issued an ordertrial

stipulationand as a result the State’sby plaintiffs,was filed the of
will bemoneyif statute is declared unconstitutional thethat the

returned, class certification has been withdrawn.”requestthe for
added.) reconsideration,asked forThe State never(Emphasis

clarification, objectedor to this order.otherwise
toa bill“donor” communities filedSubsequently, seventeen

in pendingproperty paymentstheir excess tax escrowinterplead
andobjectedthe lawsuit. The Stateplaintiffs’outcome of Sirrellthe

hearing arguedat thata

it’s totax is and determined be unconsti-the collected[i]f
intutional, to theresponsible taxpayersit’s State who’sthe

State, thatremedyto or to credit or to somehowthe refund
. is are no in the. . The result that if there fundssituation.
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education trust fund and the declares thisSupreme Court
tax unconstitutional and orders the State to refund $18.3

million,in specific,million and a total of then the State$440
responsible generalwill be to do that out of the fund. That

will be the State’s responsibility.

stated,In denyingits order the bill of trial courtinterpleader, the
that, ifposition“The State has taken the the tax is declared

invalid,unconstitutional or otherwise will all ofthey repay the taxes
collected, both to the ‘donor’ communities and to the ‘receiver’

objectedcommunities.” The State neither to this order nor sought
reconsideration or clarification.

trial,Finally, at the openingState’s statement included the
following:

issue,reallyThis is a million ifdollar because the$440
Court determines that the propertystatewide tax is uncon-
stitutional, justit’s not the million dollars that has to be$24
credited, offset, dollars,refunded or it’s the million$440

that taxbecause whole was collected to fund adequacy even
though portionssome remained in the communities. It is
the tax thatwhole was collected under the statewide

tax,propertyeducation and by December 1st it will be two
collected,years that the tax is which will be a total of $880

million dollars at this point.

disturbingWe find it that the State explicit representationsmade
court,to the trial itupon relied,which and the plaintiffs obviously

and now the State contends on that trialappeal the court’s reliance
is reversible error because “none of argumentsthe State’s consti-
tute an agreement or a stipulation to repay any amount” and
because “the State does not statutory authorityhave to agree to
repayment million,of or to repaymentthe of the$880 ‘excess
property taxes’ amount.” The State should have considered whether
it authorityhad such making representations to the trialbefore

least,court. At the very the State promptlyshould have alerted the
court, upon the issuance of each of its orders in which it was clear
that the court interpreted its agreementstatements as an to pay or

tax,reimburse the entire statewide property that the State did not
mean what it said.

Regardless of whether the State had authoritythe to make the
did, however,statements that it we agreewould that it would be

inequitable in this case to require the repayment nearlyof one
billion State,dollars to intaxpayers this whichmoney has been
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Opinion thespent provision publicon the of education. See of
(1989). fact,Justices, 644, plaintiffsIn the acknowl-131 N.H. 650

not requesting,and are nowedge they requested,that “never
undernearlyof one billion dollars collected thereimbursement the

such reliefrecognizetax. The Plaintiffs thatpropertystatewide
the to reimburserequirethat]the State to Statecripple [andwould

tax constitute anpropertythe total amount of the statewide would
unfair windfall.”

anytrial the whetherwould remand to the court issueWe
anyrelief be whether ofretrospective appropriate, includingwould
v. NHpaid.the to a of taxes Smithare entitled refund Seeplaintiffs

(1997).Admin., 681,Dep’t plaintiffs141 N.H. 696-97 TheRevenueof
establishingharm and thatprovinghave the burden ofwould

generallyfor relief had been met. See ESAprocedural requirements
(2000) obtaining tax(setting statutory procedurech. 21-J forth for

refund, limitations);including of Private Truck Councilstatute of
(1986) (to466,State, paidN.H. 474 taxesAmerica v. 128 recover

thatprove theya common musttheory plaintiffsunder law refund
paid under protest).

THE FOR RECONSIDERATION.ON PLAINTIFFS’ MOTION
plaintiffsthe moved forwas issuedforegoing opinionAfter the

4, 2001, made theupon Septemberreconsideration. The court
following order:

is denied.Plaintiffs’ motion for reconsideration
reconsideration, courtplaintiffsmotion the ask the toIn their for

arguetrial. that:Theythe case to court for a newsuperiorremand
(1) to that tax resultedthey proof propertyfailed offer the education

onlyin it would toanticipatedharm because that be relevantthey
(2) this announced a“remedy” phase litigation;the of the and court

urgedmuch than the andproof higher theyof that was onestandard
address eachexpected. arguments unpersuasivefind these andWe

in turn.
“liability” “remedy”into a and alitigationThis was bifurcated

were tostage, requiredAt the the showstage. liability plaintiffs
Attaxing applied.was unconstitutional as thethat the scheme

have show that thestage, requiredwould been toremedy they
The and themonetary damages.intaxing plaintiffsscheme resulted

mistakenly stagesthe and thejustices have conflated twodissenting
with each.proofburdens of associated

taxinghad to show that theliability stage, plaintiffsAt the the
scheme, in taxation. Seedisproportionateas resultedapplied,
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Amherst, 361, (1993);Delude v. Town N.H.137 363 Austin v. Stateof
Comm’n, 137, (1974),Tax 114 N.H. 139 reversed on grounds,other

(1975).420 U.S. 656 Because the toplaintiffs sought have the entire
unconstitutional,propertystatewide taxation scheme declared they

were to thanrequired slightshow more or inadvertent dispropor-
tion; they had to show a widespread disproportionatescheme of
taxation. This is the “harm” to which plaintiffswe referred. Had the
proved liability stageat the that taxingthe scheme was unconsti-
tutional, a subsequent remedy stage,then at they would have been
required However,to quantify monetary damages.their as we
stated in the opinion, plaintiffsthe failed to show that taxingthe
scheme was unconstitutional as applied.

plaintiffs justicesThe and the dissenting have anduponfocused
misunderstood our use of the phrase “widespread intentional

definition,discrimination.” By disproportionate taxation means that
taxpayera is ataxed at rate or based aupon percentage of fair

market value that higheris than another taxpayer. This is the
“discrimination” to which our opinion referred. We noted that to
prevail in a declaratory judgment inproceeding which the disparity

taxpayersbetween was slight, plaintiffsthe would have to show that
it however,was intentional. plaintiffs,The could have satisfied their
burden of proof by thatestablishing the disparity between taxpay­
ers was substantial or See,that the lack of uniformity great.was
e.g., Claremont Governor,School Dist. v. 462,142 N.H. 470-71
(1997). Where the disparity between taxpayers is substantial or the
lack of uniformity great,is “intentional discrimination” can be

however,inferred. Significantly, the plaintiffs to provefailed even
isolated or inadvertent lack of uniformity.

Challenges to perceived discriminatory taxation must also rest
upon proof,concrete not hypothetical scenarios. As the trial court
noted, the plaintiffs failed to prove how the taxation system
operated Rather,in practice. they presumed that disproportionate
taxation resulted from system’sthe theoretical flaws. plaintiffs’The
presumptions proofwere not and did not entitle them to declaratory
judgment. Delude,See 137 N.H. at 363.

While this proofstandard of may have been different from the one
plaintiffsthe urged and expected, it is the of proofstandard that the

defendants advocated. See Leto v. Assessors Wilmington, 202of
(Mass. 1964).N.E.2d 922 The court imposed no impenetrable

barrier, but recognized a bearable burden. Marriott Corp. v. Bd.Cf.
Com’rs,County 793, (Kan.972 1999).P.2d 797-99 Ct. App.of

Remand is not required because the plaintiffs failed to meet this
burden. See Lujan v. National Federation, 871,497 U.S.Wildlife
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(1990) (“[A] positionbuttress its ownfailure tolitigant’s897
alwaysispositionin the of thatstrengthof confidencebecause

risk”).ownindulged litigant’sat the
to thisremand caseplaintiffs’ requesttherefore decline theWe

had toalready opportunitytheplaintiffsfor a new trial. The have
theyin andtaxationprove system disproportionatethat the resulted

so.to dofailed

BROCK,DUGGAN,JJ., concurred; C.J.,NADEAU, andDALIANIS
BRODERICK,j.,and dissented.

BRODERICK,C.J., j., thisBROCK, dissenting. “Wheneverand
or oral thatargumentsable to ascertain from briefscourt has been

complete preventto the record or tonecessarya isremand
in this court and the remandinjustice, the case has been continued

(1966).446,Munnis,Rautenberg v. 107 N.H. 448has allowed.”been
case,to we wouldare thispertinentBecause these considerations
the trial court.for and remand togrant the motion reconsideration

ofparties agreedthe the issues thesupports thatThe record
tax and theof statewide statuteconstitutionality propertythe

tax was struck down beremedy in the event the wouldappropriate
in onopinionout in dissent the thisAs ourseparately. pointedtried

of and thematter, carry proofdifferent burdensthese issues
ofby propertythe taxoperationof the harm suffered thequestion
constitutionalityremedy. At trial on the ofis to the issue ofrelevant

law,statute, to evidenceapplied existing listenedthe the trial court
ruling insixty-pagedays, persuasivefor and a sound andsix issued

new, higheradoptedthis court aplaintiffs. appeal,of the Onfavor
challenges taxingto schemesto constitutionalproofburden of which

that failed to meet thatplaintiffsare held ruled theto be and
methigherthat burden was atAlthough believe thisburden. we

trial courttrial, is committed to theproperlydetermination“[t]his
N.H., 464,141 N.H.Newspapersin v.Hayesthe first instance.” of

(1996). ought penalizedand the not beplaintiffs466 The courttrial
in inyetof not existence Newprooffor to a burdenfailing apply

Steinberg,Co. v. 119Hampshire Supplylaw. NewHampshire See
(“The(1979) did not223, understandably, applytrial court231N.H.

We, therefore, remandtodaywe .... thethe rule of law enunciate
legal. . new[thetrial to determine . whethercase to the court

met].”).isstandard
propertythat the statewideagreedissentmajorityThe and the

of this case tosignificanceflawed. theseriouslytax is Givensystem
injusticetoof Hampshire, preventinevery taxpayer the State New

toplaintiffs opportunityto allow the anthis court should remand
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onmajority appeal.by theadoptedproofburden ofsatisfy newthe
(1975).405, 407Foster, 115 N.H.v.ShannonSee
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