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thatjurythe thethe court instructthatrequestedcounseldefense
of theevidenceby presentinglaw fromprecludedwasdefendant

ansuch instruction.givenotThe court didhistory.sexualvictim’s

gauge anytopositionis in the bestcourtAs the trial
have had onmayclosing remarksprosecutor’stheprejudicial effect

to andeclining givedecisionthe trial court’swe reviewjury,the
v.See Statestandard.of discretionunder an abuseinstruction

(1991). that theHere, assuming1, even4Ellison, 135 N.H.
trialsay that thecannotweimproper,wasprosecutor’s statement

instruc­give requestedtheby failing toits discretioncourt abused
unfairly prejudicialnotstatement wasprosecutor’sthetion because

thatsuggestiondefense counsel’sIn toresponseto the defendant.
victim, prosecutortheintercourse with thehad sexualsomeone else

jurythe thatbeforewas no evidencemerely out that therepointed
with the victim.had intercourseanyone else sexual
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BROCK, plaintiff, Goffin,C.J. The K. Noreen appeals from an
J.)of Superiororder the Court (Barry, dismissing her action

Tofte,against defendant,the Christian E. on the ofbasis res
judicata. We reverse and remand.

1995, Tofte,relevant facts InThe follow. a home construction and
contractor,remodeling insued Goffin small claims court for failure

to the fullpay contract for workprice performedhe on her house.
Goffin removed the action to superior court and counterclaimed. She

thatalleged Tofte’s work was heincomplete, performfailed to this
manner,work in a good and workmanlike and these defects caused

significant damage. trial,economic After a bench Goffin prevailed
$33,000and thereafter,was awarded more than in damages. Soon

Tofte filed for bankruptcy.
1998,In Goffin filed a negligence againstaction allegedTofte. She

1995,that in May home,while Tofte onworkingwas her he caused
her to step into the construction area injuredwhere she fell and

Goffin,Accordingherself. to Tofte’s negligent management of the
injuries.construction area caused her

successfullyTofte moved to on ofgrounds'dismiss the res
judicata. trialThe court ruled that because the 1998 negligence
claim arose out of the same factual transaction as the 1995 breach of

action,contract it should have atbroughtbeen the same time.
On appeal, mayGoffin first asserts that she bring her action

because her tort claim separateis and distinct previousfrom her
contract claims.

“We review motions to todismiss determine if the plaintiff’s
reasonablyallegations are of asusceptible construction that would

permit Pomerleau, 456, (1999)v.recovery.” Langlois 143 N.H. 460
omitted).(quotation truth of well-pleadedWe assume the all facts

byalleged plaintiff, construingthe all inferences in the light most
plaintiff. Ritzo, 210,to Seefavorable the Bohan v. 141 N.H. 213

(1996).

action,If a defendant files a counterclaim in an a second
byaction mayinitiated the defendant be onprecluded the basis of

judicatares if it ofarises out the same factual transaction as the
District,counterclaim in the suit. v.prior See Scheele 122Village

1015, 1019-20 (1982).N.H. Tofte asserts that the trial court properly
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the sameit arises frombecausenegligence claimGoffin’sdismissed
disagree.Weher counterclaims.asfactual transaction

competentofby a courtjudgmentfinaljudicata,res a“Under
litigationin subsequentatheupon partiesis conclusivejurisdiction
Assoc. v.Villageof action.” Gatecause Westinvolving the same

omitted). Thus,(2000)293, “[o]urDubois, 296 (quotation145 N.H.
subsequentbars ajudicataresdetermining whetherinquiry, when

ofa different causeaction, constitutesis the second actionwhether
Westmoreland, N.H.130v. TownShepardfrom first.”action the of

(1988). as “all theories542, a “cause of action”have defined544 We
the of the factualon basiscould claimedon which relief be

FirstCorp. v.Marine Const.in Easternquestion.”transaction
(1987). Thus,270, partya has275 “once129 N.H.Leasing,Southern

a factualupon particularbasedrightthe to recoverexercised
recovery,seekingfrom furthertransaction, is barredpartythat
may beor of relieftheoryoftype remedythethougheven

(1990).294, 298133 N.H.Radkay Confalone,v.different.”

on a factual transac­action is basedBecause currentGoffin’s
counterclaims, it constitutes a differ­from hertion distinguishable

from her contrac­arosecause of action. Goffin’s counterclaimsent
aof her house. Asremodelingwith inrelationshiptual Tofte the

theresult, parties’to claims involvedpreviousthe facts relevant the
contract andtheir constructionpromises concerningmutual

transactionhad fulfilled. The factualthose beenpromiseswhether
here, however, contactalleged negligentTofte’sinvolvesat issue

herworking physicalon her house andwhile he waswith Goffin
not form afacts didstemming from that contact. Theseinjuries
claim doesnegligenceherfor counterclaims. Becausebasis Goffin’s

counterclaims, sheas hernot from the same factual transactionflow
may bring separate Bailey,v. 117 N.H.a action. Boucherit in Cf.
590, (1977).592

remainingnotlight ruling,In of this we need address Goffin’s
and findremaining argumentsargument. have reviewed Tofte’sWe

no Seewarrantingmerit and further discussion.them to be without
(1993).321,Vogel Vogel,v. 137 N.H. 322

and remanded.Reversed

J., to the finalHORTON, priorbut retiredargumentsat for oral
DALIANIS, JJ.,BRODERICK,vote; concurred.NADEAU and


