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HampshireThe State of New

v.

James Gibson

1, 2001June

(Ann Rice,M. seniorattorney generalT. McLaughlin,Philip
Cort,brief, Nicholas assis-on the andattorney general,assistant

theattorney orally), for State.general,tant

defender, and David M.E. chiefDuggan, appellateJames
(Mr.defender, onRothstein, of DugganConcordappellateassistant

brief, for the defendant.orally),and Mr. Rothsteinthe

defendant, Gibson, a ofBROCK, findingappealsJamesC.J. The
(1)J.) 1that he: violated condition(Fitzgerald,CourtSuperiorthe

(2)officer; and violatedto hisprobation by lying probationof his
satisfactorilydid notprobation12C his because hecondition of

inincounseling. part,in We affirm reverseoffenderparticipate sex
vacate, resentencing.forand remandpart,

1994, theIn Novemberfacts in the record.following appearThe
years in theto and one-half to sevenwas sentenced threedefendant

inyearandsexual assault onecommittingfor feloniousprisonState
superiorcommittingfor sexual assault. Thehouse of correctionsthe

years following the defen-for twocourt deferred both sentences
offense, theplacedandon anotherprisondant’s release from

following his release.probation yearson for threedefendant
order, that thethe court recommendedsentencingIn its 1994

stated, “Theandcounselingoffenderundergo sexualdefendant
counsel-meaningfully complete anyandis to participatedefendant

thebyas directedtreatment, programsand educationaling,
In Novemberauthority or Officer.”correctional Probation/Parole
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1997, ofsigned Departmenta New Hampshirethe defendant
and of Adult ProbationCorrections Terms Conditions and was

ofplaced probation period years.on for a three
1998,In the officer aprobationNovember defendant’s filed

inalleging,violation of that theprobation report part, defendant
had 1 of andviolated conditions and 12C the Terms Conditions.

“ICondition 1 will toreportstates: the Officer atProbation/Parole
such Iplacestime and as directed. will with thecomply Proba-

truthfullyOfficer’s instructions and torespond alltion/Parole
inquiries from the Officer.” Condition 12C states:Probation/Parole
“I will in theparticipate satisfactorily complete followingand
program: Counseling.”Sex Offender

probation chargedThe officer’s report that the defendant had
1 by lying probationviolated condition to his about natureofficer the

of relationshiphis with a friend. alsoreport allegedfemale The that
the defendant of probation by violatingviolated condition 12C his
several of contract for histhe rules sexual offender treatment
program. Finally, the report charged that the defendant inengaged
unsupervised contact with three-year-oldhis female friend’s daugh-
ter.

probationThe defendant’s officer probationtestified at the viola-
tion that he had contacthearing tried to the defendant at work on

13, 1998,November toldand was that the “haddefendant the
morning spokeoff.” He then with the whodefendant said “that he

when,had morningtaken the off from work to apartmentclean his
fact, officer,in Ithrough inquiriesfurther from this learned from

Gibson,Mr. reluctantly thathe told me he had been with [a female
eventuallyfriend].” The defendant datingadmitted that he had been

months,her for approximately four that he had sexualhad relations
occasions,with her on six andabout that “he havedid contact with

child,”three-year-old including giving hug.[her] her a
probation that,The officer testified as a inparticipant the sex

program,offender treatment expectedthe defendant was to adhere
rules,to certain and that he violatedhad several of them. The officer

testified, however,also that at the time of hearing,the the defendant
was obtainingstill sex communityoffender treatment “on aservices
basis.” He stated that while the providersdefendant’s treatment
had initially therecommended that defendant be terminated from
the group rules,and violatingincarcerated for treatment this was no
longer their recommendation.

The trial court found that the defendant 1had violated conditions
and 12C. rulingThis included a thefinding that defendant’s
unsupervised contact with a female minor violated 12Ccondition
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of contractconduct the terms the defendant’sbecause the violated
court sentenced thetherapy provider.the sex offender Thewith

noryearsfor not more than seven lessto the State Prisondefendant
years.and one-halfthan three

into decision revocationprobationa trial court’s“We defer
ofwhere there has been an abuseonlyand reverseproceedings

the mustFurther, prevail,in to defendant showorderdiscretion.
State,evidence, thelightin the most favorable tothat the viewed

Woveris, 33,v. 138 N.H. 34to the decision.” Statesupportfails
(citation omitted).(1993)

State,thethe in the most favorable toViewing lightevidence
findingthe trial court’s thatsupportsthat the evidencewe conclude

1probation.1 hiscondition of Conditionthe defendant violated
truthfully inquiriesall from hisrespondto toobliged the defendant

when heprobationHis officer testified thatofficer.probation
takingto his timeinquire purposethe about forcontacted defendant

work, had taken offmorningfrom the said that he theoff defendant
fact,when, in he been a femalehis had withapartmentto clean

defendant, byresponsein to further theinquiriesfriend. That the
officer, told truth is Theeventually inconsequential.theprobation

truthfully hisobligation respondan to todefendant was under
so, anparticularly regardingto doofficer. His failureprobation

rehabilitation, violatedclearlyto treatment andissue central his
condition 1.

however, was evidence toconclude, that there insufficientWe
the had violatedfindingtrial court’s that defendantsupport the

“Iprovides:of Condition 12C willprobation.condition 12C his
satisfactorily following program:in thecompleteandparticipate

theNeither the 1994 sentence nor TermsCounseling.”OffenderSex
a of theof Adult Probation stated that violationand Conditions

be consid­providershis treatment woulddefendant’s contract with
probationa of his conditions.ered violation

violated the sex offenderarguesThe State that the defendant
(1) therules he: failed to inform sexprogramtreatment when

(2)involvement; toof his romantic failedcounseling groupoffender
intoprovider group engageof the treatment andapprovalobtain

(3)relations; hisoffendingto disclose behavior tosexual failed
(4)involvement; and had contactto romanticpriorfemale friend

of adaughter presence chap-friend’s minor without thewith this
State,According to thespecifically purpose.trained for thaterone

circumstances, participatethe failed tounder these defendant
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in“satisfactorily” programthe sex offender treatment and there-
fore violated the terms of his probation. disagree.We

upheldWe have revocation of where theprobation decisions
defendant failed to in or sex treat­participate complete offender

See, Almodovar, (2000);programs. e.g.,ment State v. 145 541N.H.
Kochvi, 662, (1996), denied,State v. 140 N.H. 664 cert. 519 U.S. 833

(1996); Woveris,State v. 138 N.H. at of33-34. None these cases
however,suggest, that a violation of a program’streatment rules

which indoes not result the defendant’s from programexclusion the
may be considered a probationviolation of a condition of requiring
the defendant to in“participate successfully complete”and a sex
offender treatment program.

The evidence shows that providersthe defendant’s treatment
believed that the defendant could still benefit from treatment. At

in,hearing,the time of the the defendant stillwas enrolled and
in,participating the program.sex offender treatment While the

defendant’s violation of programthe treatment rules is forcause
concern, disagreewe with positionthe State’s that the defendant
was not meaningfully activelyor inengaged treatment.

Furthermore, adoptto the State’s position would raise a serious
due process issue. We have held that when a court retains the power
to impose time,incarceration at a later the defendant has been
afforded libertyconditional which may not be revoked without due

(1982).process. Perrin,Stapleford 1083,See v. 122 N.H. 1088 This
includes the right givendefendant’s to “be fair notice as to what acts
may constitute a probation,violation of his thereby subjecting him

(Vt.to Peck, 1329,loss of v.liberty.” 1988);State 547 A.2d 1331 see
State, (Fla.626, 1977).also Sutton v. 348 So. 2d 626 Dist. Ct. App.

Here, the defendant arguably received no notice that his probation
could ifbe revoked he violated the treatment program rules but
continued to inparticipate program.the

Because the finding that the defendant violated condition 12C of
his probation may have affected the trial court’s decision on
sentencing, we vacate and remand for further proceedings consis-
tent with this opinion superiorbefore a justicecourt thanother the
justice who presided Dumont,below. 240,See State v. 145 N.H. 245
(2000).

Vacated and remanded.

Broderick, dalianis, JJ.,Nadeau and concurred.


