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Genualdo, (2000).1,145 N.H. 3 Given the clear purpose and limited
case,scope of thé inaward this nowe find abuse of discretion.

Affirmed.
DALIANIS, J., concurred; HORTON, J., retired, specially assigned

490:3,under RSA concurred.
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(Kenneth on theP.A., M. Brownof NashuaGregg,&Sullivan
petitioner.fororally), thebrief and

(KrisDurmer, P.C., E.of NashuaSmith-Weiss, Shepard &
brief, orally),and Durmeron the Mr.Ann LanzaDurmer and Beth

respondent.thefor

j. McIntosh, anappealsL.BRODERICK, petitioner,The Scott
J.)(Cloutier,Probate CourtHillsborough Countytheorder of

McIntosh, theirofproceedstherespondent,the Davidawarding
(IRA). affirm.Weaccountindividual retirementfather’s

1978,In McIntoshRoyfacts.followingthesupportsThe record
(decedent) himdisabledphysicallyserious stroke thatsuffered a

Advest, Inc.,1990, an IRA withopenedin In heuntil his death 1996.
traded, andcompany,”financial servicesdiversifiedpublicly“a

son, beneficiary.sole Atyoungesthis asdesignated respondent,the
time, of his estate.dispositionto alter thebeganabout the same he

times,1994, eventuallyhis will four1990 and he revisedBetween
priorHis willsin to his three sons.leaving equalhis estate shares

respondent. Duringof estate to themajoritythe hisbequeathedhad
beneficiary on his life insurancethe namedchangedthis time he also

coinand sold a valuablepolicies equallyto his three sonsbenefit
Atcollection, his sons. no timeproceeds evenly amongsplitting the

death, however, change designatedtheto his did the decedentprior
of his IRA.beneficiary

death, representedwas1990 until his the decedentFrom at least
estate, and,wills, hishis coordinatedby preparedcounsel who

life, affairs.of his handled his financial Counseltoward the end
assets, whichof the decedent’sprepared an annual statement

IRA, hisaccountingan of life insurancethe as well asincluded
established, the did not discusspolicies. After the IRA was decedent

on He wasbeneficiarynamed that account.attorneyswith his the
existence, however, account wasthe because theaware of account’s

nursing and was includedmonthly paymentsto make his homeused
assets,of hison the statement which he reviewed.yearly

1996,in respondent,the whoAfter the decedent’s death March
estate, petitioner:of the wrote to thewas the executor

of his His wishesme to be executor estate.appointedDad
hisequallyto divided betweenthat his assets were bewere

sons, I to those wishes. I intend tothree and intend honor
I behaviorcompletely you yourbe to .... trust thatfair

asperfectly uprightwill be well.during comingthe months
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respondentThe later wrote to the petitioner:

Make most yourthe of third of Dad’s estate. ... Do not
your suing yourwaste resources own family ....

I also am to IRAwilling thoughdivide Dad’s Iequally, am
under legal obligationno to do so. I am trying hard to be

to you.fair Please be reasonable ....

Executor,As duty to Dad ismy to follow his written
to Iinstructions and do what think he would have wanted

My duty youto Executor is help you getas to one-thirdthe
to,you’rethat entitled period.

letter,Sometime after the second respondent changedthe his mind
himself, Todd,and decided to amongdivide the IRA his brother and

a charity.
petitionerThe filed suit claiming that the intentdecedent’s was to

estate, IRA,hissplit including sons,equally amongthe his three
and, alternatively, respondentthat the had his torightrenounced
claim sole of the IRA. Bothownership parties filed motions for
summary By 14, 1999,datedjudgment. Januaryorder the probate
court denied the petitioner’s motion and ruled in favor of the
respondent. the ofpurpose ruling“[F]or on the forCross-Motions
Summary Judgment,” probatethe court thatruled from late 1994 to

1996,his death in assets,the decedent “intended that all his
account,including Advest IRAthe be distributed in equal shares

among his three court extrapolatedsons.” The from the facts as
presented theby parties physicalthat due to his or mental
condition, the decedent “dideither not remember . . that he. had

son, David,designated his as the beneficiarysole of the IRAAdvest
account . . .. . . was unable to[or] communicate his intention to
change designationthe of inbeneficiary the Advest IRA toaccount
his inthree sons equal probateshares.” The court declined to

aimpose or find respondentconstructive trust that the had
ownershiprenounced his of the IRA. This followed.appeal

appeal, arguesOn the petitioner that the probate court erred in:
(1) applying certain statutes to findbanking respondentthat the was

IRA; (2)entitled to ofretain ownership failingthe to aimpose
(3)trust; findingconstructive and that respondentthe had not

renounced ownershiphis of the IRA.
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I

foron the cross-motionsrulingthat inarguespetitionerThe
onrelied fourimproperlycourtprobatethesummary judgment,

to beforeanalogy the casebyitbanking appliedstatutes thatState
support:order, statutes forcourt referenced theit. In its the

tointent384, 384-D, 563-C evidence an386 andN.H. R.S.A.
accounts, trustof bankon the distributionimpose finality

The Advestaccounts, securities.IRA accounts andbank
and shouldsuch an instrumentissue here isIRA account at

finality.sameaccorded thebe

the statutesbrief, attention onthe focuses littlepetitionerIn its
adopted by thethemselves, thelength approachbut at thatargues

arguesHe thattoo and mechanical.court was restrictiveprobate
of theownershipdetermineshould not be used toapproachsuch an

sum,Inequitable principles.of fundamentalIRA to exclusionthe
of“mandatory command a statutecontends that thepetitionerthe

of equity.”theagainstbe balanced consciencealwaysmust

byreferenced thethe statutesneed not decide whetherWe
because the courtanalogously appliedprobate court should be

concludinglaw in that theof settledapplied principlesproperly
Consultingof IRA. Echowas the lawful owner therespondent Cf.

(1995) (trial566,Bank, 569Conway 140 N.H.Services v. North
validcorrect reached andruling will be when resultupheldcourt’s

result). As courtprobateto reach that thegroundsalternative exist
in time” is notconcluded, pointintent “at some otherthe decedent’s

the IRA whererespondent’sin the entitlement todecidingrelevant
in the initialbeneficiary designation“explicitthere was an written

of of theunchanged as the dateagreementIRA which remained
binding effect of such writtenuphelddeath.” We have thedecedent’s

arrangements,in contractual such asbeneficiary designations other
Smith, (1991),insurance, 50, 60 andDubois v. 135 N.H.life see

Frederick, 141accounts, see Frederick v.annuity pension Estate of
530, (1996). no to reach a different resultN.H. 532-33 see reasonWe

torespectwith IRA accounts.
insurance, survivorship,of andjoint rightLife bank accounts with

IRAmany common characteristics with accounts.annuities share
(6thCo., Wallace, 472, 473 Cir.v. 863 F.2dSee E.F. Hutton & Inc.

1988) IRA tobeneficiary designations for accounts those(comparing
Frederick, 141 N.H. at 533policies);for life see alsoinsurance

life andin insurance(citing similarities between beneficiaries
1(c) (1998).384-D:1,contexts); (1998);384:28 RSAannuities RSA



478

importantly, these,Most originatorfor each of the designates a
beneficiary expectancy during originator’swho maintains an the life

death,and rights upon originator’swhose vest either the or when
originator bythe is fromprohibited changinglaw the designated

(lifeDubois,beneficiary. 135 atSee N.H. 58 policy paidinsurance to
decree,beneficiaries named in notdivorce those on policy).named

Thus, the orproceeds types policiesof these of accounts not aare
estate,ofpart originator’san but automaticallyinstead atpass

to beneficiary. each,death the named at ForSee id. 61. it is the
originator’s change Frederick,burden to the named beneficiary. See
141 N.H. at 532.

During lifetime,his the decedent did not toattempt change the
Dubois,beneficiary.named 135 N.H. at 60-61 that(notingCf.

evidence of decedent’s regarding beneficiaryintent and estate
lightdisposition, familiarity processin of decedent’s with changeto

beneficiaries, was not clear and convincing proof required for
decree).reformation of petitionerdivorce The cites no case where a

IRAdesignated beneficiary has been denied in theownership
absence of expressan of thechange designated beneficiary or a
court order a particularmandating beneficiary. agreeWe with those
jurisdictions which lawfuluphold beneficiary designations and the
procedures See,that govern changing e.g., Fitzpatrickbeneficiaries.

(Mass.Small, 1035, 1991).v. 564 N.E.2d 1037 Ct.App. Absent a
court order to the contrary, we will not a ofrecognize changelater

byintent not confirmed strict compliance procedureswith the
contract, Frederick,required by each see 141 N.H. at 532 (“Placing

the toobligation change beneficiarythe designation on the policy
aholder ensures smooth transfer of funds . . following. the policy

death,holder’s and reduces the incentives for andcostly divisive
(“Anlitigation.”); Dubois, at135 N.H. 56 rightinsured has the to

designation is,the of achange policy’s however,...beneficiary. It
possible for the insured to inright awaycontract this a divorce

(Citations omitted.)).stipulation.”

II

The petitioner arguesnext that the probate court should have
imposed a constructive trust on IRAthe for the of thebenefit
decedent’s three equally. respondentsons The contends that the
requirements for a constructive trust were not met and that the

unambiguousdecedent’s intent hewhen created the IRA in 1990
with designatedthe as therespondent beneficiary should control.

Although rigid requirementsthere are no imposingfor a construc-
trust,tive a party generally prove bymust clear convincingand
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two(1) betweenrelationship existsathat: confidentialevidence
(3)other; and(2) to thepropertyone of them transferredpeople;

unjustly byenrichedbereceiving the wouldpropertythe person
honestly.obtained itit, persontheregardless of whetherretaining

(1998).Cass, 57, 60143re Estate N.H.See In of
the decedent’senlargetofiled an actionThe petitioner

topursuantIRAthe Advest distributionestate to includeprobate
case, theof thisthe factsthe will. Underthe terms of decedent’s
betweento the transferapplytrust do notof constructiveelements

anot havedidSee id. The decedentthe and Advest.decedent
Advest, unjustlyisnor Advestwithrelationship”“confidential

“familyasrelationship”(defining “confidentialenriched. See id.
otherthat thejustifiablyin believespersonwhich onerelationship

interest”). filed theagainstNo action wasin his or herwill act
in connectionwrongdoingofindividually and no claimsrespondent

him.againstIRA in 1990 are assertedto thewith the transfer
tomoneyFurthermore, the receivedrespondentmere fact thatthe

not constituteentitled doesfamily maymembers feelwhich other
probatetheagreewe withunjust Accordingly,enrichment. See id.

facts, of constructive trust doesthe doctrinecourt that under these
not apply.

Ill

in his tworespondenttheFinally, petitionerthe asserts that
of IRA account andownershiphis therenounced soleletters

Heto it the three brothers.split equally amonghisexpressed intent
thedetermination thatgiven probatethat the court’scontends

assets, the Advest IRAincludingthat all hisdecedent “intended
sons,”account, three theequal amongin shares hisbe distributed

thatrespondentso The assertsaccount should have been divided.
to over hisfamily disputehis settle arepresented attemptsletters

for renuncia-satisfy requirementsdo not afather’s estate and the
tion.

an hasappliesThe doctrine of renunciation where individual
rightsrenunciation ofunequivocal“an clear andexpress, [his]made
of theknowledge. must be with the full[It]to . . made[property].

made,effects, andof the act or the statementlegal practical,and
done, full of all theintelligently [with awareness]. . must be.

Johnson, 343,Boucher v. 117 N.H. 346surrounding circumstances.”
(1977).

case, only expressIn the statement aboutrespondent’sthis
IRA“willing decedent’s]the IRA he to divide [thewas that was
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added.)equally.” is(Emphasis This not an unequivocal statement
giving up legalhis right to the property. respondent’sWhile the first

toletter the petitioner made references to the fact that he intended
to heed his father’s wishes to divide his equally,assets the passage

notdoes thatclearly indicate “the assets” included the Advest IRA
Renunciation, therefore,account. was not established.

Affirmed.
NADEAU,J., concurred; GROFF, J., justice,superior spe-court

cially 490:3,assigned under RSA concurred.
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Ronald M. Close a.&
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LLP, (W.PeabodyNixon of Manchester Scott onO’Connell the
brief and fororally), plaintiffs.the

Smith-Weiss, Durmer, (RobertShepard PC.,& of Nashua M.
Shepard and Beth Ann brief,Lanza on the and Mr. Shepard orally),
for the defendants.

BRODERICK, J. The plaintiffs, Ronald and Shannon andClose
Dawn and John Cooper, appeal of Superioran order the Court

J.)(.Hampsey, permanently enjoining from using twenty-them a
foot-wide accessutility easement to their property. We reverse.

The record reveals following 1989,the facts. In December the
defendants, Fisette,James and Martha purchased a parcel of land in
Dracut, Cricones,Massachusetts from Peter trustee thefor Orchard


