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added.)equally.” is(Emphasis This not an unequivocal statement
giving up legalhis right to the property. respondent’sWhile the first

toletter the petitioner made references to the fact that he intended
to heed his father’s wishes to divide his equally,assets the passage

notdoes thatclearly indicate “the assets” included the Advest IRA
Renunciation, therefore,account. was not established.

Affirmed.
NADEAU,J., concurred; GROFF, J., justice,superior spe-court

cially 490:3,assigned under RSA concurred.
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BRODERICK, J. The plaintiffs, Ronald and Shannon andClose
Dawn and John Cooper, appeal of Superioran order the Court

J.)(.Hampsey, permanently enjoining from using twenty-them a
foot-wide accessutility easement to their property. We reverse.

The record reveals following 1989,the facts. In December the
defendants, Fisette,James and Martha purchased a parcel of land in
Dracut, Cricones,Massachusetts from Peter trustee thefor Orchard
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reservationcontained apropertyfor theTrust. The deedRealty
provided:which

themselves, their successorsuntoreservegrantorsThe
over theeasementutilityandan accessassigns,and

ofto the rearfrom LeBlanc Roadrunninggranted premises
satisfy thetoof size sufficientgranted premises,the

Pelham, Hamp-Newof the Towns ofauthoritiesregulatory
ofMassachusetts, NewDracut, the Stateshire, andand
grantedrear of thelot to thethat theHampshire, so

eyesaccess in thelegalto haveconsideredwill bepremises
affect [sic]not takeSaid easement willof said authorities.

showing saidplana recordableis availableuntil there
easement.

adverselywill notagree that said easementpartiesThe
Buyers’of theenjoymentthe use andwithinterfere

residence.single familyas aproperty

agree-1991, executed an easementpartiesIn the sameNovember
Cricones, assignsagentsto his andgrantedment that

of Lands inonright way [Planto the of saidrightthe use
Pelham, RealtyN.H./Draeut, M.A. for: OrchardPrepared

20" for aas Exist Easement[sic]. . described.]Trust
from their land toegressand to andingressmeans of

aRoad, any publicfor whichpurposeand for otherLeBlanc
way be used.may

Hillsboroughmonth, recorded inagreementIn this wasthe same
signedThe and Cricones thenCounty, Hampshire.New defendants

MA.” Itof Lands in N.H.the entitled “Plan Pelhamplan, /Dracut
27,onCounty, Februaryinwas recorded Middlesex Massachusetts
18,1996, JanuaryHillsborough County, Hampshirein New onand

plan.20' on the“Exist. Easement” is marked1999. The
10, 1997, frompurchased propertythe theirplaintiffsOn March

Cricones, Realtyfor Trust. Beforeas trustee the Orchardagain
transaction, plaintiffs the ease-the the reviewed bothcompleting

plan.theagreementment and easement
ofto for consideration oneday this sale the statedpriorOne

dollar, property,to additionalCricones transferred the defendants
directlyimmediately propertybehind their andwhich was located

to purchase.the that the wereproperty plaintiffsabutted
final, to build aplaintiffs they beganthe to the wasOnce sale

theproperty. During process,on the defendantsresidence the
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withinterfered their access to the property, specifically to the
result,residence. a 1997,As in soughtDecember the plaintiffs a

injunctionpermanent preventto the defendants from interfering
with of later,their use the easement. Two in 1998,months February

enjointoseeking easement,the plaintiffs usingfrom the the
defendants filed a separate petition. They joindid plaintiffs’not the
mortgage holder or Frank a aKerepka, neighbor who was secondary
party to the plan,easement in the action.

14,1998, J.)On September (Dalianis,the Trial Court consolidated
the cases and ordered the parties to file “full registry abstract

“[bjrieftogether with briefs” and stated that if requested, legal
argument” In addition,would be scheduled. the trial court specified
that a “[secondary [againstissue the town regarding drivewaythe]
permit may be reserved for findingfactual depending upon the
outcome of primary[the] issue.” The defendants filed both and also
included affidavits to theirsupport position. plaintiffsThe filed only
the requested abstracts and brief.

1998,In existed,December concluding that no easement the Trial
J.)Court (Hampsey, issued an dismissingorder the plaintiffs’

petition and granting petition.the defendants’ The court based its
decision on the fact that the Pelham Planning Board had not
approved the andplan, therefore plandetermined that the was not
“recordable” as required by the inreservation the deed. This order

supported by order,was of fact.findings As a result of this the
plaintiffs were denied access to their residence aexcept over wet
area, labeled “Bartlett Brook” plan.on the

The plaintiffs’ motion for reconsideration was denied. They then
moved to vacate judgment subjectthe order and for lack of matter
jurisdiction. Due to the pending appeal, trialthe court declined to
act. In reconsideration,their motion for the plaintiffs objected to
the court’s consideration of the defendants’ affidavits in making its
determination.

(1)On appeal, the plaintiffs argue that the trial court lacked
subject jurisdictionmatter to permanently enjoin them from using

(2)easement, deed,the themisconstrued the easement agreement
(8)and the easement and inplan, consideringerred extrinsic

in evaluatingevidence the competing petitions injunctivefor relief.

I

First, the plaintiffs argue that because the defendants failed to
identify and allnotify entities with an ininterest the contested
easement, the trial court subject jurisdictionlacked matter to issue
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through498:5-aCitingit. RSAusingfromenjoining theman order
a neighbor,holder andmortgagetheir(1997), contend thatthey:5-d

should haveagreement,to the easementsecondary partywho was a
in the action.joinedbeen

mattersubjectcourt withoutby aA decision rendered
696, 700MacNeil, 123 N.H.v.Coopermanis void. Seejurisdiction

atmay be raised(1983). jurisdictionsubjectA to matterchallenge
may not beon andincluding appeal,theany during proceeding,time

this issuebroughtThus, properlyhaveplaintiffsthewaived. See id.
court.before the

A suit toto title.quietaddresses suitsthroughRSA 498:5-a :5-d
isquiet title

to,claiming titleperson. brought... by anyaction . .an
in, anyagainst. . . . .propertyreal .anyor interest

any. . or to haveto own the same .maywho claimperson
. the or in whomplaintiff,in the same . . adverse tointerest

interest, . . . claim or titleanydisclosethe land records
interest,claim, title orconflicting plaintiff’swith the

to the immediate orplaintiffor not the is entitledwhether
for the ofpurposeof suchpossession property,exclusive

claim,estate, and todetermining such adverse interest or
thequietall and to and settleup disputesclear doubts and

to same.title the

quietnot a suit tocomprise498:5-a. The facts of this case doRSA
Instead, agreement privatetwotitle. this case involves an between

to thepropertyan easement over the defendant’sparties to create
Therefore, through498:5-a :5-d are notproperty. RSAplaintiff’s

parties to the suitonly necessaryto the instant case. Theapplicable
to at issue.parties agreementare the the

II

that the trial courtplaintiffs’ argumentnext address theWe
deed, agreementthe the and the easementmisconstrued easement

inof the thegrantThe defendants contend that the easementplan.
find that the easementambiguouscontained terms. Because wedeed

independently createdcoupled planwith the easementagreement
easement, in the deed.an we need not address the reservation

signed by Cricones and the defendantsagreement,The easement
1991, recorded,25, subsequently grantedon November and

and, him,through plaintiffstheCricones
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the to use the of onright right way said of Lands in[Plan
Pelham, N.H./Dracut, MA., Prepared for RealtyOrchard
Trust . . described as Exist 20".] Easement for a[sic]

of ingress egressmeans and to and from their land to
Road, anyLeBlanc and for purposeother for which a public

way may be used.

agreementThe clearlyalso a plan,references thus providing
inquiry notice of its existence. These two are todocuments sufficient

easement;an therefore,create orreference to the deed its terms is
necessary.not

applyWe will the general rules of contract interpretation to the
interpretation agreement.of the easement ConsultingEchoCf.

(constru-(1995)Bank, 566,Services v. ConwayNorth 140 N.H. 569
ing lease in accordance with the ofstandard rules contract inter-

rule,pretation). “As a general the of aproper interpretation
court,ultimatelycontract is a of lawquestion for this we willand

meaningdetermine the of the contract meaningbased on the that
would be by persons.”attached to it reasonable v.Galloway

(1998)752, omitted).142Chicago-Soft, N.H. 756 (quotation When
contract, fraud, duress, mistake,ainterpreting absent mutual or

ambiguity, the intentparties’ will be determined from the plain
meaning language Reid,of the inused the contract. AppealSee of

(1998).246,143 N.H. 249
do anyWe not find in theambiguity agreementeasement and

interpret language granting plaintiffsits as rightthe the to use the
terms,easement obtain access to Byto their its itproperty. clearly

an ingress egresscreates and from LeBlanc Road across the
plaintiffs’property maydefendants’ to the that inproperty be used

any way in which a public way may be used. planReference to the
twentyshows that the easement is feet wide and indicates onwhere

the defendants’ theproperty easement is located.
Because we reverse the trial court’s order for the reasons stated

above, we decline to the plaintiffs’ remaining argument.address
inarguments briefed,Those the notice appeal,raised of but not are

(1998).648,deemed waived. See v. Mountjoy,State 142 N.H. 652
Accordingly, we determine that the trial enjoiningcourt’s order the
plaintiffs from the inusing easement was error and remand to the
trial court for further proceedings consistent with this opinion.

Reversed and remanded.

NADEAU, J., concurred; J., retired,HORTON, GROFF, J.,and
superior justice, 490:3,court specially assigned under con-RSA
curred.


