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ofnotified the tax sale and BHC’s assertion that it was never
notified Finally,of'the tax deed. unlike Gate the taxCity, deed was

incorrectly Thus,recorded at registrythe of deeds. even if records
examined,at registrythe of deeds were it would be difficult for

anyone to determine whether the property had been sold aat tax
sale.

us,uponBased recordthe before we conclude that RSA 80:39 was
not properly andtriggered does not bar challengingBHC from the

ofvalidity J & deed.N’s This determination is consistent ourwith
prior rulings See,involving notice and fundamental e.g.,fairness.

Belhumeur, (1995) (noticev. 562,Berube 139 N.H. 568 adequate
owners,where notice of sale listed correct record described all

sale,condominium properties to be at taxauctioned and reportsale
recorded at registrythe of deeds described the land with such a
description anyonethat reading the notice would tobe alerted the
potential sale of the property).

ourGiven determination that RSA 80:39 notdoes bar BHC’s
deed,tochallenge J & N’s needwe not address processBHC’s due

See,arguments. Fitzwilliam,e.g., 339,Olson v. Town 142 N.H.of
(1997).345 by merit,Other issues raised the parties are without and

warrant no 321,further discussion. See v.Vogel Vogel, 137 N.H. 322
(1993).

Reversed and remanded.

BRODERICK, NADEAU, JJ.,DUGGAN,DALIANIS and concurred.
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offor the DistrictCourtDUGGAN, DistrictJ. The United States
follow-(Barbadoro, certified theJudge) hasChiefHampshireNew

law, R.CT. 34:question of see SUP.ing

42topursuantcreateda needs trust”“specialWhether
herbeneficiary orby themay§ be revoked1396pU.S.C.

guardian where:

irrevocable;is(1) that the trustinstrument statesthe trust

assets;(2) beneficiary’swith thethe trust was funded

beneficiary’sof(3) at the therequestwas createdthe trust
byfoundbeneficiary wasprimarytrust’sguardian after the

andincapacitated;to beprobatethe court

(4) when the trust isthatspecifiesthe trust instrument
terminated, paidto be to theassets areany remaining

in with RSAat accordancebeneficiary’s “heirs lawprimary
561:1,§ if she died intestate.”as

isbelow, that the trustwe concludeFor the reasons stated
irrevocable.

1987,Lanoue, Insixty-one years old.Shirley C. isplaintiff,The
Joseph’sunder treatment at St.a failure whileshe suffered cerebral

Theincompetent.The herHospital injuryin Nashua. rendered
$900,000 in as1991approximatelya ofreceived settlementplaintiff

husband, herbrought byaction hermalpracticeresult of a medicala
ProbateHillsborough CountyThe Courtoriginal guardian.

J.) the(Cloutier, guardian withthe husband asreplaced plaintiff’s
(OPG). Thereafter, aestablishedof Public Guardian OPGOffice

(1994)§ and1396p42needs trust in accordance with U.S.C.special
into the trust.proceedstransferred the settlement

trusts, thetrust, of endeavors to ensuretypicalThe such
eligibility governmentalfor Medicaid and other benefits.plaintiff’s

§ 1396p, paybackIn with 42 U.S.C. the trust contains aaccordance
that, of theupon plaintiff,that the death theprovision provides

all to herprovidedwill be reimbursed for Medicaid assistanceState
remainingthen in the trust:during her lifetime from funds

this shall termi-Upon plaintiff],the death of TRUST[the
nate, has reimbursed the State ofonlybut after the Trustee

of and HumanHampshire (e.g. DepartmentNew Health
Services) agencies anyother state for medicaland/or

(Medicaid) to on behalf ofprovided [theassistance or
plaintiff] during remaining prin-lifetime and the thenher
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cipal any distributed,and accrued income shall be fromfree
condition,any further TRUST or to plaintiff’s] heirs at[the

561:1,law in ifaccordance with RSA as diedshe intestate.

irrevocable,The trust also that isexpressly provides it amplifying
by statingthat intent that

[u]pon TRUST,the execution this the Beneficiaryof shall
have ownership mayno interest in the TRUST. She not

it, mayterminate not determine tothe income be distrib-
herself, Trustees,uted to may change maynot the and not

principal. demand,invade the noplaintiff] righthas to[The
secure, transfer,give, assign, mortgage, against,borrow or
will TRUST assets or income.the

After 1997,the trust was and funded inestablished appliedOPG
(SSI)for supplemental security income for plaintiff.benefits the

(SSA)The district of Securityoffice the Social Administration
application,denied the thefinding plaintiff ineligible for SSI
to that,benefits due excess Theresources. district office concluded

because the trust named no residual itbeneficiary, was revocable
and the funds in the trust must be aconsidered resource of the
plaintiff. case,After a de novo consideration of the an Administra-

(ALJ)Judgetive Law concluded that the trust was forirrevocable
purposes of determining countable resources for SSI and therefore

plaintiff eligibledetermined that the was for UponSSI benefits. the
Commissioner,recommendation of the Boston Regional Appealsthe

decision,Council AL reversingreviewed the J’s it rulingand thethat
“revocable,trust was notwithstanding the language to the con-

thattrary,” the trust funds were thus countable as resources for SSI
eligibility andpurposes, that the wasplaintiff consequently ineligi-
ble for SSI benefits.

The a inplaintiff complaintfiled the federal district court.
that this anRecognizing questioncase raises of Newunresolved

law,Hampshire the district court the questioncertified to this court.
The arguesdefendant that the “trust is revocable isbecause there

no evidence of an intent to an in the grantor’screate interest heirs.”
While acknowledging impressionthat this is a of first incase New
Hampshire, the defendant contends that “most States follow the
general principle grantorof trust law that if a is also the sole

trust,abeneficiary of the trust is regardless languagerevocable of
in the trust contrary.” urgesdocument to the The todefendant us

(SECOND)adopt sections 127 and of the339 RESTATEMENT OF
(1957)TRUSTS to defeat settlor’s intentionthe stated that the trust
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forirrevocable, ineligible SSIthethereby rendering plaintiffbe
benefits.

ifis irrevocablethat a trustruleexception generalAs to thean
it, see RESTATE-powerto the to revokefails reservethe settlor

(SECOND) 330,§ 339 of the RESTATE-sectionOF TRUSTSMENT
abeneficiary ofsolethe settlor is thethat whenprovidesMENT

127 of the§it. Id. Sectiontrust, 339.he or she can revoke
whom the settloras a tobeneficiary persondefines aRESTATEMENT

Among§Id. 127.to a beneficial interest.giveintentionmanifests an
is oneb section 127in comment toprovidedillustrationsthe

a hebeneficiary of trust whenis the solethat the settlorconcluding
death, theand, his or heruponincome for lifepaidis to beor she

b at 274.§Id. 127 commentto his or her heirs.paidis to beprincipal
that, trustplaintiff’stheargues becauseAccordingly, the defendant

remaindermen, refers to themthe butidentifynot specificallydoes
with RSAat law in accordancethe “heirsmerely plaintiff’sas

561:1,” is revocable.the trust
havethat our courtsjurisdiction“It is in thiswell established

ofof a settlor a trust.”regarda for the intentionsignalshown
(1983)Brown, 87, 91 (quotation,123 N.H.Indian Head Nat’l Bank v.

omitted). will to the settlor’sellipsis give“We effectbrackets and
Inpublicorcontrary policy.intent that intent is to statuteunless

intent, ofcourts should look to the termsdetermining the settlor’s
one, a court isIn wherepresentthe trust. a case such as the

instrument,abyan evidenced writtenconstruing inter vivos trust
by provisionsthe of thethe terms of the trust are determined

in andlightinstrument as the of all the circumstancesinterpreted
respectof the settlor withcompetentother evidence of the intention

(1986)Dumaine, 497,128 N.H. 504-05to the trust.” Bartlett v.
omitted).(citation, ellipses “The settlor’squotation, brackets and

by competentintention is a of fact to be determinedquestion
evidence, and not rules of law.” Id. at 505.by

“toof the trust is establish this TRUSTexpress purposeThe
understanding42 that such§1396pconsistent with with theU.S.C.

are, notby supplementTrustee where topossible,funds received
governmental plaintiff]and benefits to whichreplace [theassistance

ofIn furtherancemight now or in the future be entitled to receive.”
settlorpreviously, explicitly providedthis set forth thepurpose, as

irrevocable, beneficiarythe had neitherthat the trust was and that
abilityin nor the to influence distribu-ownership interest the trust

tions, thedispositiondirect of eitherprincipal,invade the or the
theassets or income.
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The settlor’s intent is clear. To conclude that the trust is revocable
would purposedefeat the of §the trust and 42thwart U.S.C. 1396p.

willWe not aadopt construction willthat defeat clearlythe
expressed intent of the settlor. Accordingly, we answer the certified
question by holding that Hampshire law,under New this special
needs trust is irrevocable.

Remanded.

BROCK, C.J., BRODERICK,and DALIANIS, JJ.,NADEAU and
concurred.
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