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Nashua District Court
No. 2000-507

Beth Fichtner

v.

Pittsley,Gordon Jr.

19,June 2001

Fichtner, se,Beth pro filed no brief.

Welts, Fontaine, P.C., (Michael& ofWhite Nashua J. onFontaine
orally),the brief and for the defendant.

DUGGAN, defendant, Jr.,J. The Gordon aPittsley, appeals Nashua
J.)District (Bamberger,Court granting petitionorder a for a

restraining byorder filed the plaintiff, Beth Fichtner. The defendant
(1)argues the court in:erred awarding custody of the parties’ minor

(2)to plaintiff;child the that thefinding plaintiff was abused within
meaning (8)the of chapter 2000);(Supp.RSA 173-B admittingand

into copyevidence a of an e-mail message purportedly bysent the
parties’ minor child plaintiff.to the inWe affirm and inpart vacate
part.
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court, partiestheinhearing superiorFollowing an uncontested
byapprovedpermanent stipulation,1999. Thedivorced in Junewere

custody of thephysicalcourt, the defendantawardingincludedthe
rights.visitationgrantedplaintiffchild. The wasminorparties’

2000, domestic violence23, partean explaintiffthe filedOn June
thedanger byof abuse“in immediateasserting that she waspetition

alleging:andDefendant”

in He hasvery past.abusive thehas been[The defendant]
— Andmythrough daughter.me phoneover thethreatened

ondaughteran frommy myI received e-mailfather. 5/30/00
6-22-00 hethroat. Ongoing myto slicesaying he was

— goingnot tothat he’smy him[]father and toldphoned
— Hehe me. On 5-26-99me the next sawreco[g]nize [time]

mywere atPolicepoint hospitalization.to the ofbeat me
(6-23-00).morn[ing]home this

the district courtthings,other thatamongThe plaintiff requested,
of theircustodyher temporarya order and awardprotectiveissue

petition,on face of theallegedon the theminor child. Based facts
hearingscheduled agranted soughtthe relief andthe district court

173-B:4.for a final order. See RSA
from thethe child defendant’sday policeThat same the removed

26, 2000, theher with the On Juneplaced plaintiff.home and
(1) itscourt vacaterequestingfiled a motion that: thedefendant

(2)awarding anyto the remain-custody plaintiff;temporary order
(3)court; andcustody superiorbe toing regardingissues referred

be heardallegations petitionin domestic violenceremainingthe the
The district courtas or sooner.by the district court scheduled

following day.for a thehearingscheduled all matters
about specificand her father testifiedhearing, plaintiffAt the the

The and his fiancée also testified.of abuse. defendantallegations
in“been abused as definedplaintiffThe court found that the had

protective173-B” issued a order that included[chapter]RSA and
parties’of minor child whilecustodythe theawarding plaintiff

Thevisitation with the child.unsupervisedthe defendantpermitting
for ofsuperiorthe matter to court a reviewcourt then transferred

however,record, show thatcustody issue. does not therethe The
superiorin court.any subsequent proceedingswere

Instead, inthe moved district court for reconsiderationdefendant
findingthe vacate the of abuse and therequesting court both

custody awarding custody,In the the defendantplaintiffaward.
grant reliefargued powerthat the district court exceeded its to

173-B:5, that anunder the statute. See RSA He asserted becauseIY
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regarding custodyorder alreadyhad been byissued the superior
pursuant 2000),court to chapterRSA 458 (Supp. the district court

lacked authoritythe to any custody.issue order regarding
The court ofdenied each the requests.defendant’s In reaffirming

its prior temporary order,custody the court “recognize[d] the
imposed 173-B:5,limitations by []RSA but determined that theIV”

legislature intended the court to liberally construe the statute to
fulfill its purpose preserve“to protect safetyand the of the family
unit for familyall or 1979,household members.” Laws 377:1. In

itsaddressing concern for the welfare,child’s emotional the court
expressed its belief that the long-termimmediate and welfare of the
child warranted awarding plaintiff custodythe while allowing the

unsuperviseddefendant visitation rights. “Although court[the
the child in dangerfound] was not of immediate physical [byabuse

defendant],the the particularlyCourt was concerned about the
potential disorientation,for emotional . . [especially light. in of the

that the minorfact] child had already been removed from the
defendant pursuant to temporaryCourt’s . .[the] [andorders . the]
likelihood that the Superior may[remained] Court. . . modifywell
its orders respectwith to the child’s custodial status.” The defen-
dant subsequently filed this appeal. Immediately following oral
argument, issuedwe an order vacating of theportion“[t]hat district
court’s domestic violence final order that custody of theaward[ed]
parties’ minor child to the plaintiff.”

first explain reasoningWe will the behind our decision to vacate
the custody order. Whether the district court authorityexceeded its

grantto relief under RSA 173-B:5 itwhen awarded the plaintiff
custody questionis a of law which we review de novo. See RSA
173-B:3, VI; Byblos Corp. Trust,v. Salem RealtyFarm 141 N.H.

(1997).726, statutes,729 interpretWhen we first lookwe to the plain
meaning of the words used. Appeal Spectacular,Astro 138 N.H.of
298, (1994).300 “Our isgoal to apply statutes in oflight the
legislature’s intent in enacting them and in oflight policy soughtthe
to be advanced by statutorythe entire scheme.” Appeal Mascomaof

Dist., (1996) (citationsValley Reg. 98, omitted).141School N.H. 100
173-B:5, I, providesRSA “[u]ponthat a ofshowing abuse of the

plaintiff by evidence,a ofpreponderance the the court shall grant
such relief as is necessary bringto about a ofcessation abuse.” This
section specifically maystates that such relief include “[a]warding

oftemporary custody parties’the minor children to orpartyeither
where appropriate, to the department health and human[of servic-

173-B:5, (b)(5). Thus,I,RSA situations,es.]” in appropriate the
maydistrict court temporary custody.award This grant authority,of
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order made173-B:5, clearly states: “Nohowever, IVis limited. RSA
court orderanyor affectsupersedeshallthis sectionunder

[chapters]toof RSAcustody pursuant. . . childrentopertaining
169-D; custody made under RSA169-B, 169-C, orsupportor

parents as deter-458; of unwedcustodyor of children[chapter]
court, courtcourt, familyor divisionby superior probatemined a

section, is fromprohibiteddistrict courtUnder this the
judiciallybeenpreviouslythat havemodifying custody orders
case,In this theproceedings.anyin of the enumerateddetermined

custody under RSApertainingissued an order tocourt hadsuperior
173-B:5, the districtlanguage prohibitsof RSA IVplain458:17. The

awardcustodyaffect thean order that wouldissuingcourt from
nocourt had458. the districtchapterunder RSA Sincemade

173-B:5, to an order that affected theIV issueauthority under RSA
court, vacatedsuperiorin 1999 in wecustody award made June the

of the district court’s order.partthat

expeditiouslyto actsayThis is not to that courts are unable
in ageneral example,For situationprovideto for a child’s welfare.

this, about thethe district court was concernedas wheresuch
courtexisting superiorof child under anwelfare theemotional

inorder, resolvingfor issues raisedproceduresstatute providesthe
provides173-B:2chapterunder RSA 173.petition broughta RSA

jurisdictionconcurrent andcourts and courts withsuperiordistrict
toproceedingtransfer themaythat oneprovidesfurther court

justice or the convenience of thecourt “as the interests ofanother
case,173-B:2, III. In this where themay require.” RSAparties

generalconcerned the child’s welfare underdistrict court was with
order, immediatelyhavethe court couldexistingthe custodial

ifto heardsuperiorto the court be asproceedingstransferred the
in the court. See RSA 173-B:4.originally superiorentered

findingcourt erred in thatnext address whether the districtWe
173-B:1, I.of Onmeaningwas abused within the RSAplaintiffthe

asufficiency of the claims as matterreview evidenceappeal, “[w]e
(1998)law,” Cass, 57, (quotation143 60of In re Estate N.H.of

omitted), of the trial courtuphold findings rulingsand “the and
bytainted error oflacking supportin evidential ortheyunless are

(2000)522,law,” Concord, (quotationN.H. 524Cityv. 145Phillips of
omitted). 173-B:3, weightRSA “We accord considerableSee also VI.

credibility of thejudgments on witnesses andto the trial court’s the
Cass,In 143 N.H. at 60testimony.”to re Estateweight givenbe of

omitted).(quotation
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hearingAfter the oftestimony plaintiff, father,the her the
defendant and his fiancée the trial court found plaintiff’s]that “[the

herand father’s testimony was clear and andunequivocal, [the
best,atdefendant] was evasive.” The trial specificallycourt found

plaintiff’sthe father’s testimony recounting the defendant stating
dark,“that if plaintiff]found[he] [the after father] would not[her

hisrecognize daughter verywas .persuasive . . the[and defen-
asexplanation testimonydant’s] to that . . . not persuasive.”as The

byrecord thesesupports findings the trial court.

We next consider applicationthe trial court’s of tolaw the
facts. “Abuse” is defined as “the commission or commis­attempted
sion of one or more of followingthe acts aby[criminal] orfamily
household member or current or former sexual or partnerintimate
and where such conduct constitutes a credible threat to the
plaintiff’s safety.” 173-B:1, AmongRSA I. the acts included in the
list 2000).is criminal inthreatening as defined RSA 631:4 See(Supp.

(b).173-B:1,RSA I A person has committed “criminal threatening”
when he “threatens to commit crimeany against the ofperson

(d).another with a purpose any 631:4,to terrorize person.” RSA I
The fatherplaintiff’s duringtestified that the acourse of phone
conversation, the defendant instructed him relayto several mes­
sages to his daughter and ended “ifby statingthe conversation I

dark,[your daughter]catch youafter won’t recognize her the next
time her.”you see When asked he threat,whether made such a the

testified, “Idefendant don’t recall. It very upsettingwas a phone
testimonycall.” The trial court also heard from the herplaintiff,

priorfather and the defendant of incidents physicalof altercations
between the defendant and the Based thisplaintiff. testimony,on
the trial court could reasonably conclude that the defendant’s
statement constituted criminal threatening and that threatthe
constituted a credible to plaintiff’s safety. Therefore,threat the we
affirm the district court’s offinding abuse.

decision,In itsreaching the district court did not on therely
e-mail message allegedly by parties’sent the child to the plaintiff;
therefore, we decline to address whether it was properly admitted
into evidence.

in part; part.vacated inAffirmed

Brock, C.J., Nadeau, jj.,and Broderick and concurred.


