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(BernardP.A., of H. onCampbell, CampbellBeaumont & Salem
and theorally), plaintiff.the brief for

■ (RussellSmith,Sanders of F.Upton, & Concord Hilliard and
brief, orally),Charles W. Grau on the and Mr. Hilliard for the

defendant.

DUGGAN, defendant, (bank),J. BankSavingsThe Lawrence
J.)from a Court order itappeals Superior (Galway, ruling that

a of land it receivedimproperly conveyed parcel before subdivision
and wasapproval, penaltytherefore liable for a civil of See$500.

(1996) amendment).676:16 to 1997 of(prior plaintiff,RSA The Town
(town), the trialcross-appealsWindham court’s order to the extent

itthat ruled the not award of attorney’stown was entitled to an
See id.fees. We affirm.

1986,February VillagesIn of Limited Partnershipthe Windham
(developer) filed an withapplication Planningthe Windham and

board) inZoning parcelBoard to a of(planning develop land
The forplanning approved parcelWindham. board the condominium

14,1986,development. MayOn the chairmanplanning board marked
approvedas a set plans showingof a sixteen-unit “Phase I”

acres,development separatedon which 141twenty-two was from
of for“expandableacres land” the of future units.development On

27, 1986, showingboard a siteAugust planning approved planthe
development of additional unitseighty-four spread expand-over the
able land.

declaration,byIn October of that condominiumyear, the devel-
oper established as the ofproject Villagesthe Windham. The

provided phasecondominium declaration for the initial of sixteen
on oftwenty-two parcel; remainingunits acres the the 141 acres
designatedwere as land” for further of“expandable development

356-B:3, (1995).:16,than 150 units.more additional See RSA IIIXV
Although the Condominium Act land of typerefers to this as

land,” 356-B:16, (d),“additional see III we use parties’RSA the
of land.”designation “expandable

1987,In August bythedeveloperthe amended declaration
4.4submitting expandableacres of the land to the condominium for

the ofdevelopment eleven additional units as “Phase II.” In
1988,February developer again bythe amended the declaration

submitting expandable2.8 acres of the land to the condominium for
developmentthe of five additional units as “Phase III.” By submit-
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condominium, developertheIII” to thethe “Phase landting
separateintoland tworemaining expandabletheeffectively divided

48.3the northerndeveloper designatednoncontiguous Theplots.
as85.5 acresA” and the southernas land“expandableacres

IIIII and were recordedB.” for Phasesplansland Site“expandable
Julyand 1988.in October 1987

mort-1990, the developer’sonIn the bank foreclosedFebruary
landsexpandabletotitle unsold units andand to allgage acquired

the20, 1990, amendedpermanentlythe bankA On Novemberand B.
ofVillagesfixed theThe amendmentcondominium declaration.

of the unitsconsisting thirty-twocondominium as foreverWindham
I, III,in II and and releaseddevelopedand submitted lands Phases

of theasdevelopment partland furtherexpandablethe from
condominium.

B third in Marchpartyland to aconveyed expandableThe bank
thatthe town had notified the bank1996. Prior to this conveyance,

as theapprovingnot the subdivision approvalsit did consider 1986
separate expandablethat created lots within thefurther subdivision

Thus, it toimproper convey expandabletown consideredland. the
separate receivingA or B as lots without first subdivisionlands

lot,B asexpandable land aapproval. conveyed separateThe bank
bankpetition penaltiesthe filed a for civil because theand town

676:16;RSA TOWN OFapproval.never received subdivision See
Regulations (1986). Following§ a3.2Windham Subdivision

expand-withinhearing, the trial court ruled that “subdivision the
separate Planning approval,”land Board and foundrequiredable

thepenalty.the bank liable for a civil The trial court denied$500
andattorney’s appealfor costs and fees. Thisrequesttown’s

cross-appeal followed.
case,In a we of“uphold superiorland use will the decision the

bycourt is not supported legallyunless the evidence or is[it]
(1997)Windham, 488,v. 142Peabodyerroneous.” Town N.H. 492of

(brackets omitted). appeal questionsThe on of lawpresentissues
involving ordinances, weinterpretationthe of statutes and which

(1999);Rainville, 624,de Appealreview novo. See 143 N.H. 631of
(1995).Durham, 232,Healey v. Town New 140 236 As weN.H.of

ordinances,interpret applystatutes and we the traditional rulesthe
v. Town 143statutory Lyme,of construction. See Tausanovitch of

(1998).144, ofplain meaningN.H. we look to theAccordingly,147
236,used, N.H. and not addthe words see 140 at we willHealey,

include, v.legislaturewords that the did not see fit to see Olson
(1997).Fitzwilliam, 339, 344Town 142 N.H.of
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A municipality may authorize its planning approveboard to
(1996);plans.subdivision See RSA 674:35 Town v.of Tuftonboro

(1979).Inc., 445,Colony,Lakeside 119 N.H. 448 State statute and
the town’s regulations define “subdivision” as “the division of the
lot, tract, parcel lots, sites,or of land 2 plats,into or more or other
divisions of land for purpose, future,the whether immediate or of
sale, rent, lease, condominium conveyance or building develop-

672:14, (1996);ment.” IRSA TOWN OF WINDHAM SUBDIVISION
Further,§REGULATIONS 3.2. both State and local providelaw that

a division of land inheld common and subsequently partitioned
among 672:14,different owners shall be a subdivision. RSA II
(1996); TOWN §OF WINDHAMSUBDIVISION REGULATIONS 3.2. “No
[property shall aowner] make subdivision ... of any land within
the Town of or proceed improvementWindham with the or sale of
lots in a subdivision . . . unless and until a definitive of such aplan
subdivision has been submitted to and approved by the Planning
Board.” TOWN OF §WINDHAM SUBDIVISION 2.4REGULATIONS
(1986). a propertyWhen owner transfers or sells land before a

approved by board,subdivision has been the planning 676:16RSA
thatprovides paythe owner shall a civil penalty for each lot or$500

parcel transferred or sold without approval.
While subdivision regulations provide municipalities with the

toauthority control “todevelopers promote orderlythe and planned
growth relativelyof undeveloped areas within a municipality,”

(citationManchester, (1961)284,Blevens v. 103 omitted),N.H. 286
the Condominium Act developers bycontrols limiting powertheir to

condominium,declare real property byinterests created a form of
(1995).ownership. See RSA 356-B:7 A condominium is created when

condominium instruments are recorded in the registry of deeds. See
(1995).356-B:7, :11RSA The condominium declaration defines the

rights owners,as condominiumamong the the condominium associ-
(1995).ation developer.and the See By declaringRSA 356-B:7-:34 an

condominium,expandable developer maya submit land to the
condominium reserving rightwhile the to the condominiumexpand
by 356-B:16,later adding Here,more land. See RSA III. Villagesthe
of condominium specificallyWindham declaration provided:

hereby2. The Declarant rightreserves the and tooption
expand the Condominium to more than a total of one

(150)hundred fifty units.

3. The consent of unitthe owners will not be forrequired
any expansion.such
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thereto the CondominiumIf land is addedany5. additional
of Expandableas to which theportionsare no limitations

added.Land must be

may added atLand beExpandableof the6. Portions
theno as toand there are limitationsdifferent times

Land whichExpandableof theportionsof theboundaries
bemay added.

expand-anrequirementsthe forprovisionsof these conform toAll
356~B:16,Act.the See RSAcondominium under Condominiumable

Act allowsthat the Condominiumarguesdefendant becauseIII. The
declaration, inlimitless discretiondeveloper, by condominiumthe

condominium,theland to theadding portions expandableof the
apply expandablenot to the land.regulationstown’s subdivision do

1986, application planfiled an for siteFebruary developerIn the
holding public hearings, thewith board. Afterplanningreview the
The trial court found and theapproved plan.board the siteplanning

subdividingdo that thedispute approvalnot this includedparties
land developedinto lots. One lot of to asproperty two consisted be

the otherVillages“Phase I” of of Windham condominium andthe
(1996).of expandableconsisted the land. See RSA 674:35

it facto,first that deargumentaddress the bank’s receivedWe
when, in Mayforapproval expandableomnibus subdivision the land

1986, developer’sthe the Theplanning approved plans.board site
1986,instruments,condominium filed in and the Condomin-October

ofpermitted developerium Act the to later submit theportions
Therefore, contends,land to the condominium. the bankexpandable

III the Villageswhen Phases II and were submitted to of Windham
condominium, effectivelythat land was subdivided from the remain-

noing expandable land and further subdivision wasapproval
Bnecessary conveying expandable party.before land to a third

do interpret providingWe not the Act as anCondominium
procedure approval.alternative for subdivision The defendant does

not to within the Act which statespoint any provision Condominium
condominium development fullythat a that with thecomplies

Act is tosubjectset forth in the Condominium localregulations not
Rather, ofour review the statute revealsplanning approval.board

anylegislature fully developer,the intended that like other a
complyis to all anddeveloper expectedcondominium with State

(1995).356-B:50,development.law RSA :51 Inaffectinglocal See
statute,fact, the apart registration requirementas of the under
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developer provide attorney generalmust the with statement of“[a]
subdivision,the and ifzoning, governmental approvals, any,other

(1995).(m)356-B:51, Iaffecting the condominium.” RSA factThe.
that the Act the todeveloperCondominium allowed reserve the
right to transfer to the condominium association from theproperty
expandable developer obligátionland did not relieve the of the to

Moreover,approval planningobtain subdivision from the board. the
planning plan showingboard’s of a site a of the lotapproval portion

“expandableas land” did not relieve the of thedeveloper obligation
approval expandableto obtain for further subdivision of that land.

inplanning approvalBecause the board’s subdivision' 1986 did not
omnibus to lotsprovide approval separatesubdivision create within

land,expandablethe the could not further thedeveloper subdivide
expandable separate obtaining planningland into lots without first

approval.board See TOWN OF WINDHAM SUBDIVISION REGULA-
2.4,§§TIONS 3.2.

ifargument planningWe next consider the bank’s that theeven
grant approvalboard not omnibus subdivision for the expand-did

land, .able the forapproval subdividingtown indicated its the
into itexpandable separate objectland lots when failed to as the

land, III,in II and todeveloper developedsubmitted the Phases the
of condominiumVillages planningWindham association. The board’s

approval projectinitial of the was based on a set of thatplans
twenty-twoshowed sixteen units on acres and the remainder as

board, later,expandable planning approved planland. The a site
that showed additionaleighty-four spread expandableunits over the
land. As Phases II and III were thedeveloped, developer twice
amended the condominium declaration. These amendments effec-

land,tively ownershiptransferred of the to Phases II anddedicated
III, Thus,to the condominium association. the ofdevelopment
Phases II and III expandablesubdivided the land to the extent it

the land for of sale or ofpurpose conveyancedivided the the
Henniker, 425,condominium v.units. See Cohen Town 134 N.H.of

(1991); 672:14, I;427 see also RSA TOWN OF WINDHAM SUBDIVI-
§SION To that this ofREGULATIONS 3.2. the extent subdivision the

forproperty conveyancecondominium also created expandable
lots, however,A Blands and as it was doneseparate without

planning board approval.
None of the site indicate that the intended theplans developer

property anyto be for other than the condomin-developed purpose
condominium,submittingium. Prior to Phases II and III to the the

developer application expand-did not an to subdivide thepresent



523

byapprovedsite that wereplanslots. Theseparateland intoable
whatdesignatinglinesnot contain internaldidplanningthe board

land wouldexpandableII III or that thePhases andbecomewould
fact, of the planningIn memberslots.separatedivided into twobe

theyplans,of the siteduring their considerationthatboard testified
landexpandablesubdivide theline wouldany phasenot believedid

supportsrecordconveyed.then be Thelots that couldseparateinto
effectivelydid notplanningthat the boardfindingcourt’sthe trial

amended thedevelopercreated when thenew lot linesapprove the
II III to thePhases andsubmittingdeclarationcondominium

OF SUBDIVISIONassociation. See TOWN WINDHAMcondominium
§ 2.4.REGULATIONS

to Keene v.analogousthat this case isThe contendsbank
379, (1979), rejectedin theMeredith, 380 which we119 N.H.Town of

byof land ownedthe sale of one of two tractstown’s efforts to block
aseparated bythe tracts wereheld that becauseplaintiff.the We

ofno divisionseparate,the town as there wasbyroad and treated
Here,parcel. expandabledistinct See id. thea lot but a sale of one

anya road orbynot from the other landsseparatedlands are
when hedeveloperthat which the establishedboundary except

Further, the boardplanningland to the condominium.submitted
a singlethe land asplan designated expandablea thatapproved

A and B asphases expandabletreated the or landsparcel and never
Therefore, court’s conclu­agreewe with the trialparcels.distinct

lotseparateland B as aconveyed expandablethat the banksion
in ofboard violationreceiving planning approvalto subdivisionprior

676:16.RSA
intrial court erredarguesIn its the town thecross-appeal,
inprovides,under RSA 676:16. 676:16denying attorney’s fees RSA

prevailingin to a thepenalty,that an “action recoverpart,relevant
mayand fees asattorney’srecover reasonable court costsparty may

requestcourt the town’sordered the court.” The trial deniedbybe
claimed, and the“no bad faithattorney’s [was]for fees because
in thisacknowledge primary purpose pursuingthat theirparties

but muchsimply question penalty,case was not the of the $500.00
A,LandExpandableof the status ofimportantly, questionmore the

the trialconveyed.” will not overturnwhich has not been “We
an abuse ofconcerning attorney’scourt’s decision fees absent

(1994).Francoeur, 307, “In138 N.H. 310discretion.” v.White
standard, supportof discretion we look for someapplying the abuse

decision, inkeepand mind thein the record for the trial court’s



524

given to atremendous deference lower court’s decision on attor-
(1996)ney’s Swanzey Liebeler, 760,140fees.” Town v. N.H. 765of

omitted).(quotations

correctly powerthat the trial courtThe town asserts had the
grant attorney’s specific statutoryto fees under the authorization

provided correctlyin alsoRSA 676:16.The town states that RSA
require finding awarding676:16 not of bad faithdoes a before

attorney’s agree, however,do not the assertionWe with town’sfees.
findingrequiredthat the trial court a of “bad faith.”

party may676:16 states that a recover reasonable courtRSA
attorney’s fees,costs and and therefore does not mandate an award

attorney’s prevailing party. Swanzey,of fees to the See also Townof
Nothing language140 in of statute limits theN.H. at 764. the the
judge may determininginfactors the trial consider whether to

attorney’saward fees.

itThe trial court’s order indicates that considered a number
determining attorney’sinof factors whether to award fees includ­

(1)ing: alleged faith;that inwhether the town the bank acted bad
(2) (3)parties’ positions;the relative merits of the and the true
purpose litigation. judge specificallyFirst, trial theof the the asked

arguingtown’s counsel whether the town was that “there was bad
respondedhere,” Further,faith “no.” asto which counsel evidenced

analysis six-pageby thoughtful order,in the trial court didthe the
argument completelynot find that the bank’s was without merit.

Finally, purpose litigation.the trial court considered the of the The
petition proceeding allegingas an that thewas filed enforcement

conveyed Byproperty approval.had without subdivision thebeen
hearing, approvedhowever, had oftime of the the town subdivision

expandable separate recognizingB a lot. In that theland as
litigation beyond proceeding, spe­an the courtwent enforcement
cifically “primary purpose pursuingthat the in this casenoted was

question penalty,simplynot the of the but much more$500.00
importantly, question Expandable A,the of the status of Land which

conveyed.” Accordingly, trialhas not been we conclude that the
it tocourt did not abuse its discretion when declined award

attorney’s fees.

Affirmed.
Brock, C.J., Broderick, dalianis, jj.,and andNadeau

concurred.


