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judicialHillsborough-southern district
99-188No.

Francoeur, the ofAdministrator of EstateNormand C.
IndividuallyJoyce andFrancoeur

v.

Jurgen Piper, a.M.D. &

22,June 2001

Hall, Hess, Stewart, Brown, P.A.,& of ManchesterMurphy
(.Michael brief,P. Murphy,Hall and Francis G. Jr. on the and Mr.

orally), plaintiff.Hall for the

(RobertP.A.,Bouchard Mallory, Hampton& of D. Lietz and
brief,Kenneth G. Bouchard on and orally),the Mr Bouchard for the

defendants.

j.DUGGAN, Francoeur,plaintiff, individuallyThe Normand C. and
wife, Francoeur,as the administrator of Joycethe estate of his

J.)appeals (Brennan,a infollowing jury Superiorverdict inCourt
defendants,favor of the Jurgen Piper, employer,M.D. and his the

Orthopaedic Center. The that trial court inplaintiff argues the erred
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negligence.the elements of medicalinstructing jury regardingthe
and remand.We reverse

fromankle when she fellrightFrancoeur suffered a brokenMrs.
time, sufferedramp.off a At the shewheel chair as it veeredher

condition.associated with her diabeticcomplicationsfrom multiple
room, bytreated her ankle fracturePiperIn Dr.emergencythe

cast, anLater, removing Piperthe Dr. foundupona cast.applying
infection, Mrs.to ward offDespite attemptsof skin.area necrotic

amputated.and later was ThegangrenousbecamelegFrancoeur’s
Piperthat Dr.allegingclaimmalpracticefiled this medicalplaintiff

professionalto standard of reasonableaccordingfailed to act the
ankle. SeeMrs. Francoeur’s fracturedin his treatment ofpractice

(1853).460,(1997); 27 N.H. 475Sargent,v.LeightonRSA ch. 507-E
treatappropriatelyfailure toalleged Piper’sthat Dr.specificallyHe

in itsleg amputation.resultedinfection in Mrs. Francoeur’sthe
jurytheregardingtwo issuesplaintiffthe raisesappeal,On

intrial court erredfirst claims theinstructions at trial. Hegiven
Theprofessional negligence.on common lawinstructing jurythe

jury defining malpractice,gavetrial court the standard instructions
N.H.standard of care. See CIVIL JURYandprofessional negligence,

(2000). The trial court also§§ 13.1—13.3INSTRUCTIONS 3D.
by RSAproofof as definedjurythe on the burdeninstructed

(1997). 3D.507-E:2, N.H. CIVIL JURY INSTRUCTIONSI See also
(2000). 507-E abro-chapterthat RSAplaintiff argues§ 13.6 The

claim because RSAmalpracticelaw in aall common medicalgated
(1997) actionsinjury to include allbroadly:1 defines medical507-E

error, omission ... or otherwisearising negligence,from“whether
[providing medical]in the course ofarising out of or sustained

Therefore, court should have limitedhe asserts the trialservices.”
:2,1,forth in 507-E becausethe set RSAlanguageits instructions to

ofall common law causessupersedeintended tolegislaturethe
including negligence. He contendsmalpracticeforaction medical

thenegligence,”case in terms ofarguedthat he “never thebecause
common lawjury professionalthe oninstructingcourt erred in

disagree.Wenegligence.
sections. The first section507-E contains twochapterRSA

injury”in statute. “Medicalfor terms used theprovides definitions
asis defined

adverse, arisingconsequencesor undesiredany untoward
servicesprofessionalin the course ofout of or sustained

resultingprovider,a medical care whetherbyrendered
error, ofperformanceor omission in thefrom negligence,
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services; such services withoutfrom rendition ofsuch
in violation ofwarrantyin of orconsent or breachinformed

aban-contract; prematureto fromdiagnose;from failure
treatment;of fromor of a coursepatientdonment of a

or nec-equipment appliancesmaintainproperlyfailure to
services; or otherwisethe of suchessary to rendition

in course of such services.out of or sustained thearising

added). byactions coveredinjuryMedical(emphasis507-E:lRSA
to, oninclude, not limited actions basedbut arethe statute

(2001).232,Lovett, Negligence,v. 146 N.H. 237Lordnegligence. Cf.
475,action, N.H. at is notLeighton,of 27a common law cause

in the statute.further defined
meetingforspecific requirementssection sets forthThe second

injury:inanyof for action medicalproofthe burden

shallinjury, plaintiffaction for medical the haveanyI. In
which mustof affirmative evidenceproving bythe burden

of a witness or witnesses:expert testimony competentinclude

(a) inprofessional practicestandard of reasonableThe
thereof,orprofession specialtymedical care provider’sthe

in wasany, questionif at the time the medical care
rendered; and

(b) to act inproviderThat the medical care failed
standard;accordance with such and

(c) thereof, injured personThat as a result theproximate
occurred.injuriessuffered which would not otherwise have

507-E:2,RSA I.

specifyThe of this section is to the kind ofexpress purpose
It a toplaintiff present requires plaintiffevidence a must at trial.

testimony supportingto of the elementsprovide expert prove each
a claim. The that he and evidenceplaintiff agrees “argued presented

was;standard that that standard of careconcerning what the of care
breached; injuries thathad been and that that breach caused

not assertsAlthough plaintiffotherwise would have occurred.” the
negligence, preciselythat this claim does not sound in these are the

professional negligenceelements of a common law claim. See
475; Hitchcock, 140 N.H.Leighton, 27 N.H. at see also Bronson v.

(1996).798, Thus, in claim courtplaintiff801 this case the cannot the
in instructing jury negligence simplyerred the on because he chose

to avoid word in and hisusing “negligence” pleading presentingthe
case.
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that theargumentfor thesupport plaintiff’salso find noWe
507-E:2, I, of amodifyto the elementsintended RSAlegislature

of carebreachingthat the standardclaim suchmalpracticemedical
thiscontendsplaintiffThenegligence.withlonger synonymousno is

explainedwhen itthat the trial court erredchange meanspurported
of in terms ofstandard carea breach of theregardingthe law

anincluded ele­error, impermissiblyargues,This henegligence.
setlanguage specificallybynot thenegligence, requiredofment

of RSA507-E:2, historyandlanguageI. Both theforth in RSA
such adid not intend:2, I, legislaturethat thedemonstrate507-E

result.
(1997), a507-C1977, chapterenacted RSAlegislatureIn the

negli-of medicalrecovery in the fieldofsystem“comprehensive
(1980). so,925, InMaurer, doing946120 N.H.v.gence.” Carson

injurythe medicalthe costs ofto containlegislature sought“the
tortthecodifying applicableandby revisingreparations system

1977, held930; subsequently417:1. Wesee Lawslaw.” Id. at also
unconsti-chapterof 507-C [were]RSA“significant provisionsthat

not sure thatCarson, 945. “we [were]120 N.H. at Becausetutional.”
would have beenchapter 507-Cof RSAremaining provisionsthe

chaptertherest, . . declare[d] [entire]the . [we]enacted without
void.” Id.

Laws507-E. See1986, chapterRSAlegislatureIn the enacted
:2, I, essentially is a1986, of RSA 507-Elanguage227:4. The

(1997).507-C:2, bill thatlegislativeI Theof RSAre-enactment
Tort“An Act Relative to507-E:2, I, entitledwasincluded RSA

1986, 507-E:2 is entitledch. 227. RSAInsurance.” LawsReform and
standard:Proof,” following “[T]hetheand sets forth“Burden of

by affirmative evidenceprovingofhave the burdenplaintiff shall
witnesscompetent [toof atestimonyexpertmust includewhich

care, andcare, the standard ofof breach ofstandardprove the
added). read507-E.-2, language,This(emphasisIRSAcausation].”

the costs associatedintent to containlegislativein of a clearlight
claims, that ratherthe conclusionsupportsmalpracticewith medical

purpose waslegislativetheplaintiffs,the burden forloweringthan
historylegislativeTherequirements.evidentiarystrictimposeto
statute.reading of theplaintiff’stheno forprovides support

trial courtclaim that thereject plaintiff’stheweConsequently,
jury negligence.the oninstructinginerred

oninstructionsconcerning theSecond, issueseparateas a
thatinstructionto trial court’sobjected thethenegligence, plaintiff

ofexercisepropermade in thein judgment,errormere“[a]
appeal, plaintiffthenegligence.” Onnotjudgment, professionalis
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care,standard ofjury properthe considers thecontends that when
explainingand without furtherjudgment negligence,of isan error

the instructionjudgment,”exercise of“properconstitutes thewhat
judgmentthat bad basederroneouslyto concludejury“allowed the

liability long Piperfor as as Dr.on could not be a basisignorance
about Francoeur.”genuinely [Mrs.]cared

applicablehas met thedeterminingIn whether a defendant
defendant,care, whether thejuryof the shall considerstandard
“neglectedact aknowledge professional,the and skill to ashaving

asdiligencewith such care andknowledgeto andapply [that skill]
exercised, toappearedcase must haveproperlyin thejudgment,his

treatment fromneglected properin other words that he therequire;
773,Tilney,v. 128 N.H.inattention and carelessness.” Morrill

(1997). care, however,(1986); may permitsee 508:13 Due779-80 RSA
amongin several courses ofjudgment choosinga doctor to exercise

in partrule . . . stems from theerror-of-judgmenttreatment. “The
acceptableif than one treatmentrecognition that there is more

Thus,negligence.of is notanythen the selection of one themoption,
iffor untoward results he or she useda doctor is not liable

v.selecting options.” Rogerscare in one of thosereasonable
(Or. 1989).929,Meridan Park 772 P.2d 930-31Hospital,

case, in of treatingIn this the defendants assert that the course
Francoeur, had from which toPiper multiple optionsMrs. Dr.

choose, care,of which met the standard of and the fact that theeach
not,amputationhe resulted in Mrs. Francoeur’s doesoption chose

alone, thatstanding negligence. arguesconstitute The defendant
inthat error in made theinstructing jury judgment,“[a]the mere

aproper judgment, professional negligence”exercise of is not was
that when methods ofagreecorrect statement of the law. We various

exist,treatment for a medical condition all of which meetparticular
of theprofessional practice, choosingthe standard reasonable then

Morrill,professional judgment.best method is a matter of 128Cf.
N.H. at 779-80.

law,In trial court should avoid instructions thatexplaining the the
reasonably capable confusing misleading jury.are of or the See

(1986).Walsh, 692,v. 128 N.H. 694 the “mereStanley Although
error of instruction be a correct of thejudgment” may statement
law, a of courtsgrowing number have criticized similar instructions
in 772 at wordyears. Rogers, (holdingrecent See P.2d 931 “error”

judgment” suggestswhen used with “exercise of substandard
(R.I.Klein, 145,conduct v. 657 A.2d 148-49permissible); DiFranco
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1995) in instruc­judgment”“honest errorfaith” and(holding “good
deviationsand dishonestonly bad-faitherroneously implytions

1989)(Vt.1286, 1292-93actionable); 565 A.2dDeyo Kinley,v.
ambiguous andbasicallyislanguagein(noting judgment”“error

294,Ass’n, 303465 A.2dHosp.subjective); Logan v. Greenwich
(Conn. 1983) in instructionJudgment”fide error(noting “bona

inin made badonly judgmentan errorimpliesitconfusing because
810,Subak, 391 N.W.2dactionable); v.byOuellette Ouellettefaith

(Minn. 1986) in instructionjudgment”(rejecting “honest error816
definingwhensubjective languageinappropriately imposingas

(Del.827,Mauriello, A.2dcare); 603 830-31Riggins v.standard of
to1992) juryinstructionjudgment” permitsof(holding “mere error

if negligent);not be liable evenmayincorrectly physicianconclude
(Nev. 1995)588,Ctr., (noting892 P.2d 591v. MedicalParodi Washoe

onjuryfocusmay improperlyinstructions“error-in-judgment”
care);ofobjective standardrather thansubjective intentions

1998)(Haw.830, useTanaka, (rejecting959 P.2d 834-35Hirahara v.
explainslanguage inadequatelyjudgment”in becauseof “error

(Wash. 1986)669,law). Hockett, 727 P.2d 673v.see WatsonBut
in limitedgiveninstruction should bejudgment”“error of(warning

caution).circumstances with
ofreasonably capableisinstructionjudgment”“mere error ofThe

First, instructionways.in thejurythe twoconfusing misleadingor
standardregarding thesubjectivea elementintroducesimproperly

case is measurednegligencein a medicalThe defendantof care.
See RSApractice.professionalstandard of reasonableagainst the
standardBissett, at This reasonableness507-E:2,1(a); 142 N.H. 791.

(1960),Russell, 76, 77standard, v. 103 N.H.Bernardobjectiveis an
is not an issue to bemental statethe defendant’sand therefore

227,Chevrefils, 131 N.H.Richardson v.by jury.the Seeconsidered
that(1988). suggestsinstructionjudgment”“mere error of232 The
arewhich errorsdeterminingInare not actionable.some errors

thaterror,” may improperly concludejurythemore than a “mere
DiFranco, 657 A.2dactionable. Seemade in bad faith areonly errors

theimproperlyto considerjurytheat This could invite148.
he renderedat the timeof the defendantsubjective intentions

Parodi, P.2d at 591.892treatment. See

“mere,” impliesinstructionSecond, word theby using the
care, are noterrors, standard offall below thesome whichthat

jury to concludeThis could lead theto be actionable.enoughserious
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if hemalpracticethat is not liable for evenincorrectly a defendant
errorat 831. the “merenegligent. Riggins,is 603 A.2d BecauseCf.

capable confusingis of orjudgment” reasonablyof instruction
profes­standard ofmisleading jury regardingthe the reasonable

into act accordancepracticesional and whether a defendant failed
standard, jury.by instructingthat the court erred so thewith trial

(1985).763,Co.,v. Herb Prout & 126 N.H. 765-66DyerCf.
earlier, similarjurisdictions rejectedAs we other haveobserved

however,court, approved followinginstructions. such theOne
confusingto law without orlanguage explain adequatelythe

misleading jury.the

A his or her effortsnegligent simplydoctor is not because
a haveprove mayunsuccessful. The fact that doctor chosen

a of to be unsuccessfulprovesmethod treatment that later
negligenceis not if the chosen was an acceptedtreatment

treatment on the basis of the information available to the
made; must,doctor at the time a achoice had to be doctor

however, use reasonable care to obtain the information
judgment,needed to exercise his or her and anprofessional

unsuccessful method of treatment chosen because of a
to negligence.failure use such reasonable care would be

Ouellette,byOuellette 391 N.W.2d at 816.

in­remaining question juryThe is whether the erroneous
requiresstruction reversal. aapply two-step analysisWe to deter­

mine to jurywhether reverse a verdict in a civil case on anbased
First,juryerroneous plaintiffinstruction. the must show that it was

a substantial error such that it jurycould have misled the regarding
AB,applicable 73,the law. See Chellman v. Saab-Scania 138 N.H. 80

(1993); (1991).Chadwick,Kallgren 110,v. N.H. 117 In134 reviewing
instructions,the jurywe consider the as acharge whole to

determine whether the instructions “fairly presented] the case to
injurythe such a manner injusticethat no done to the legal[was]

rights Watts, (1992)of litigants.” 153,the Broderick v. 136 N.H. 163
omitted).(quotation case,and citation In this plaintiff allegedthe

throughout Francoeur,that the treatingcourse of Mrs. Dr. Piper
failed to adequately take notice of her diabetic condition and the
complications If juryassociated with it. the found that Dr. Piper met

appropriatethe standard repairingof care for ankle fractures but
was ignorant mayof the effect her diabetes have had on the course
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treatment, instruction could havejudgment”ofof the “mere error
regardingnegligenceconclude thatmistakenlytojurycaused the

not a breach of thecondition wasMrs. Francoeur’s diabetic
juryThus, that the erroneouswe concludestandard of care.
jurymisled thethat could haveinstruction was a substantial error

ofto meet the standardPiperDr. failedwhen it determined whether
inanythingfindnot assert and we cannotThe defendants docare.

error, and therefore thecuring thisthe instructionsremaining
jury.to thefairly presentdid not the caseinstructions as a whole

we willa substantial errorconcluded the error wasHaving
that the errorunless the defendants showjurythe verdictreverse

Dietlin,v. 100 N.H.below. Seedid not affect the outcome Winslow
(1994).193,Co., 196-97 The147, 149(1956); 139 N.H.Cyr v. J.I. Case

to the standardPiperif Dr. meetassert that even faileddefendants
ankle, plaintiff producefailed toin the fractured thetreatingof care

severity coupledthat the of the fractureto provesufficient evidence
not havecondition alone wouldFrancoeur’s diabeticwith Mrs.
failed toplaintiffand therefore theleg’s amputation,in theresulted

form, jurythe indicatedcausation. On the verdictprove medical
than notlikelythat it is morethat did not “establish^]the evidence

any degree.” legalat fault to Becauselegallythat wasthe defendant
andfault, case, violating the standard of carein included boththis

causation, jurythe instructionit is unclear whether erroneous
causation, plaintiffof thethe issue medicalaffected the outcome. On

Dr.Dr. Marvin Levin. Levinthrough expert,itspresented evidence
havelegFrancoeur’s would notcare Mrs.opined properthat with

case, theplaintiff’sof theamputated. Following presentationbeen
motion for a directed verdict.the defendants’trial court denied
uncontroverted, it was for thenottestimonyDr. Levin’s wasWhile

testimony of therejector theacceptto decide whether tojury
Morrill, 128 N.H. at 780. On thewitnesses, part.in or in Seewhole

could nothere, say jurycannot a reasonablewepresentedrecord
Therefore, that the error didwe cannot holdfind causation.medical
and remand.not affect the outcome

into arise aappear unlikelyby plaintiffissues raised theOther
to address them.trial and so we declinenew

Reversed and remanded.

Nadeau, JJ., concurred.Brock, C.J., and andBroderick


