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theupholdingcourt’s ordertheportion superiorofreverse that
injunctiveto relief.authority issueboard’s

part.reversed inpart;inAffirmed
JJ.,DUGGAN,BROCK, BRODERICK, andC.J., NADEAUand

concurred.
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22, 2001June

(Simon Brown,R. assis-McLaughlin, attorney generalPhilip T.
fororally),on the the State.attorneytant brief andgeneral,

by orally,and for theGarrity, Londonderry,J. of briefPaul
defendant.

defendant,NADEAU, his convictionKyle Krueger, appealsJ. The
J.)(Brennan, eightyin Court onfollowing jury Superiora trial the

assault, RSA 632-A:2aggravatedof sexual seecounts felonious
(1996), aggravatedof felonious sexualattemptedseven counts

assault,(1996),assault, RSA 629:1 two counts of felonious sexualsee
(1996), assault,count of see RSAsimplesee RSA 632-A:3 and one

(1996).631:2-a We affirm.
13, 1998, Krueger, thefacts follow. On June CarmenThe relevant

wife, of to Nashua Policebrought copy videotapea a thedefendant’s
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Department. Krueger policeMrs. told the that copiedshe had the
tape findingafter the in her trunkoriginal husband’s within their

defendant,shared videotape depictsbedroom. The the theover
minutes,twenty-fivecourse of on alying two-year-oldbed with a

child using phrasesvarious or toimplements designed coax the child
fact,to perform uponoral sex him. In eighty duringdifferent times

video,the the child’s mouth touches the defendant’s sevenpenis;
times putsthe defendant his hand on bodythe victim’s head or and
forces child’s head penis;the toward the defendant’s with histwice
own hand the defendant child’s hand hisplaces penis;the on and one
time grabs forciblythe defendant the child and pulls the child

counts,toward him. on ninetyProsecutors indicted the defendant
using the defendant’s coaxing phrases and various enticements to
separate the underoffenses the Criminal Code.

brief,In his the First,defendant makes arguments.two he
contends that the State’s to prosecute ninety separatedecision
counts hisfor actions over the course of twenty-five minutes is an
unjust Second,ofapplication the statute. the defendant contends
that a ofcopy videotapethe should have been itsuppressed because

procuredwas to anpursuant allegedly general Thewarrant.
defendant groundconceded the second of atappeal argument,oral
and, thus, it is waived.

I,Part ofArticle 16 the State Constitution

protects a multiple punishmentsdefendant from for the
same offense. Two offenses will be considered the same

eachunless of an that therequires proof element other does
Thus, multiplenot. permissible onlyindictments are if

proof of chargedof the elements the crime as inwill
inactuality require a difference evidence.

(1996)MacLeod, 427, citations,141 N.H. 429 (quotations, brackets
omitted). itexample,and italics For is forpermissible a defendant

to six separate possessionbe indicted on counts for the of six
separate guns gunbecause each will be used againstas evidence

Stratton, 451, (1989).him. See v.State 132 N.H. 454 inNotably,
Stratton, rejectedwe the ofargument “possessiondefendant’s that

sixthe firearms was a continuous actsingle, which should not have
Also,for purposes prosecution.”been fractionalized of Id. in v.State

Cobb, 638, (1999),647 multiple143 N.H. we determined that counts
of child could bepornography sustained because the prosecution

presentedhad different forphotographic evidence counteach
against the defendant. noted the requiredWe “elemental evidence
for each indictment was different.” Id.
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aggravatedan act ofdefinesHere, the relevant statute
in sexual“engagespersonas when asexual assaultfelonious

victim is less than. the[w]henanother . .personwithpenetration
1(1). penetration”632-A:2, The “sexualtermyears age.”13 of RSA

(1996),V(c)“fellatio,” 632-A:l, “[a]nyandRSAincludesspecifically
body intovictim’sintrusion, anyof of theslight, parthowever

V(f)'632-A:l,body.” RSAof the actor’sopeningsor analgenital
on the(1996) depictedimage of the defendant’s actions. Each
repeat-of how the defendantevidencevideotape additionalpresents

into the act ofcoax the childhis intention toedly renewed
wordedcarefullyof theseto sustain eachThe evidencepenetration.

ofrequired anyto sustainthe evidenceis different fromindictments
of indictmentsindictments, separatetheand thus eachthe other

may be sustained.
v.uponrelies Statethe defendantargument,To hissupport

1987). Hirsch,638, (Wis. In theHirsch, App.641 Ct.410 N.W.2d
arisingcounts of assaultconvicted on three sexualdefendant was

reasoned thatcourtone See id. at 639. The Hirschfrom session.
if theframe, it to determinewas unableof the timebecause short

actions, and thushis criminalhad time to reflect betweendefendant
at 641. This case issustained. See id.only one indictment could be

tojurorsthe viewvideotapein evidence alloweddissimilar that the
if wasfind for themselves thereof the defendant’s actions andeach

reject the defen-Accordingly, wefor reflection between acts.time
unjustly applied.thethat statute wasargumentdant’s

conclusion, theour are concerned thatIrrespective of we
brief,for suchto so indictmentssubject manydefendant was

the “hasalthough recognizeconduct. that Staterepugnant, We
multiplea defendant with offenseschargingbroad discretion when

event,” 496,v. 142 N.H. 500Rayes,of a Statearising singleout
(citation(1997) omitted), allegationno ofand that there is

believe, however,do thatmisconduct in this case. Weprosecutorial
circumspectionmore whenit is to exercise discretion withimportant

charging crimes under these circumstances.

either toabilityare inherent limitations of humanThere
in alllanguageor to thefully perfectlydescribepredict

to bemightwhich arise and need treatedpossible instances
Instead, must beaccording to of law. decisionsprescriptions

and rules andby interpretmade individuals who laws
applyand the laws to thedegreedecide whether to what

hand.situation at
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GERSHMAN,B. 4.2(a),§PROSECUTORIAL MISCONDUCT at 4-6
(1992).

The trial court in this case exercised sound injudgment consoli-
dating the indictments Nevertheless,for ofpurposes sentencing. we

aplace great deal of responsibility upon prosecutors to exercise
discretion without vengeance when acharging particular defendant.
Unfortunately, the manner in thewhich indictments chargedwere in
this raises specterease the of prosecutorial over-zealousness.

Affirmed.
brock, C.J., jj„Duggan,and Broderick and concurred.
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