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GERSHMAN,B. 4.2(a),§PROSECUTORIAL MISCONDUCT at 4-6
(1992).

The trial court in this case exercised sound injudgment consoli-
dating the indictments Nevertheless,for ofpurposes sentencing. we

aplace great deal of responsibility upon prosecutors to exercise
discretion without vengeance when acharging particular defendant.
Unfortunately, the manner in thewhich indictments chargedwere in
this raises specterease the of prosecutorial over-zealousness.

Affirmed.
brock, C.J., jj„Duggan,and Broderick and concurred.
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Risa, Concord, brief,defender, byofEva,ns, appellateassistant
defender, ofSamdperil, appellateassistantM.and Richard

Manchester, thefor defendant.orally,

convictionNADEAU, defendant, Ayotte, appeals herAndreaJ. The
J.){Smith, on two countsSuperiortrial in the Courtjuryafollowing

(amended 1998).11(a) (1996) argues634:1, Shearson. See RSAof
of fireadmitting an earlierbyerred evidencethe trial courtthat

aby failing granttoto authorities andreportedhad thethat she
jury.to the The defendantpresentedmistrial after this evidence was

by theunsupported plainarethat two indictmentsarguesalso the
and remand.meaning of the statute. We reversearson

thatThe defendant concedesfollowing are uncontested.The facts
7, 1999, a thatshe started firemorning Januaryhours ofearlyin the

Berlin,singlea structure in downtowndamage tosignificantcaused
Hampshireofand a State Newboth an IGA Foodlinerwherein

(IGA entire struc-building).Foodliner TheLiquor operatedStore
to these busi-by Rousseau and is leasedture is owned Theresa

nesses.
anotherevening, reportedon the defendant hadpreviousLate the

fire) building. Uponat near the IGA Foodliner(priorfire a business
defendant,scene, found whothe authorities thearrival at the

in of the structurethem to a concealed area the basementdirected
a fewburning.fire The defendant answeredpriorwhere the was

had noticeddogthe authorities. She indicated herquestions from
The fire wasthey walking together. priorthe fire while were

incident.extinguished without
trial, in tothe defendant filed a motion limine excludeBefore

fire, Hampshirearguingthe that Newtestimony regarding prior
404(b) unchargedof Evidence excludes “all evidence ofRule

alleged byor other crimes to have been committed amisconduct
if ofpurpose provethe of the evidence is to the characterdefendant
in to inperson person conformitya order show that the acted

motion,a thathearing arguedtherewith.” At on the the State the
it to the defendant’sprior fire was admissible because related

herResponding, gave upand the defendantpresence opportunity.
argument episode regarding priorinitial that the entire the fire

excluded, that to the fireshould be but continued to assert reference
itself to her case. trial court theprejudicialwould be The denied

motion.defendant’s
trial, mentioned that theprosecution’s openingAt the statement

priorin fire and that she the firemendefendant called the “showed
was, it.”initially theythe fire couldn’t find Thewhere because
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prosecutor jurytold the that “almost an hour to the minute from the
sounded,time that the first alarm time,was or she called the first

there was a second fire called in.” The State also called towitnesses
testify regarding priorthe fire. During statement,her opening the
defendant thatconceded she staystarted the fire to warm and
claimed it later went out byof control accident.

During case,the prosecutorState’s the Hinkley,asked Dana a
captain with the Berlin Fire Department, if spokenhe had to the
defendant regarding investigationthe of priorthe fire. The captain
began to explain priorhow the fire started. At that thepoint,

objected,defendant arguing that the prior fire was not relevant and
that the captain’s testimony intimated that priorthe fire was started
in a manner similar to the fire for which the defendant beingwas
charged.

Apparently, the trial agreed,court and offered the following
curative instruction:

Ladies and gentlemen, what this witness has been testify-
ing about for the last five or isminutes so for informational
purposes only. This defendant is not charged anywith crime
revolving around the fire that this witness is now describ-

So,ing. for purposes trial,the of this areyou to thatignore
itas torelates this defendant.

Nevertheless, the prosecutor continued to inquire about the
fire,events surrounding priorthe and Hinkley testified,later

“Because one,we knew we had a at thissuspicious fire wetwe that
building down pretty heavy so the person who lit it couldn’t come

lightback and again.” Againit objected,the defendant this time
forasking a declaration of mistrial. The trial court chastised the

prosecutor, attributing the reason for prejudicialthe answers to
“poor Nevertheless,preparation.” the court denied the motion for
mistrial, but offered a curative instruction. Finally, during the
charge, the trial gavecourt the following admonishment:

There has testimony,been gentlemen,ladies and about
another fire in evening.earlier the You are instructed to
ignore testimonythat itas relates to this defendant. The
fact that there another fire givenwas should be weightno at

in yourall deliberations to determine the defendant’s guilt
or innocence.

convicted,The defendant was and this appeal followed.
The defendant argues that she is aentitled to mistrial because

admission of the evidence of the fireprior was irrelevant and unduly
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404(b).of EvidenceHampshire Ruleof Newin violationprejudicial
404(b) provides:Rule

is not admissiblecrimes, wrongs, or actsof otherEvidence
thein to show thatof orderpersonathe characterproveto

however, beIt may,therewith.conformityinactedperson
motive,as ofproofsuchpurposes,otherforadmissible

identity,intent, knowledge,plan,preparation,opportunity,
or accident.ofor absence mistake

unless it is relevantinadmissibleof bad acts isother“[E]vidence
character orprove the defendant’sother than topurposefor a

the othercommittedthe defendantproofthere is cleardisposition,
substantiallynotacts, to the defendant doesprejudiceand the
Dukette, 145State v.of the evidence.”the valueoutweigh probative

omitted).(2000)226, (quotation231N.H.

underState, wrongsof otherofferingin evidence[T]he
the404(b), for whichspecific purposemust state theRule

chain ofprecisearticulate theoffered and mustevidence is
to provethe evidence will tendby which offeredreasoning

relyingin withoutactually dispute,disproveor an issue
character,of orpredisposition,inferencesupon forbidden

propensity.

(1995).McGlew, 505,139 N.H. 509-10State v.

of relevantpriorthat evidence the fire wasThe State contends
reported priorthebecause defendant theopportunityto establish

toproximate chargedtime the fire.fire from a location and at a
thetendencywhen it has to make“anyisEvidence relevant

to determination ofany consequenceof fact that is of theexistence
withoutor less than it would beprobablethe action more probable

hearing,R. 401. At the motion before thethe N.H. Ev.evidence.”
fire,charged the defen­defendant conceded she had started the

chargedto set the fire was relevant. Neverthe­opportunitydant’s
less, fire,at she thethe conceded trial that startedonce defendant

longerat the fire scene was no relevant topriorher presence
Thus, objected duringwhen the defendantopportunity.establish

that the fire had noCaptain Hinkley’s testimony, arguing prior
relevant,case, andlongerof that fire was norelation to the evidence

Despitethe case. the trial court’swas to defendant’sprejudicial
admonishments, ask about the defen­the continued toprosecutor

and, closing argument,theduringthe firepresence priordant’s at
thethe involvement withhighlightedthe defendant’sprosecutor

fire.prior
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evidence, however,“Introduction of such does not automatically
require Kerwin,a 357, (1999)mistrial.” v. 144State N.H. 360

omitted).(quotation Rather, the prejudicial impact to the defendant
greatmust be so “that it impossiblewould be for any curative

instruction to be effective to cure the taint.” prejudicialId. The
effects of the inadmissible evidence must be such that “the trial
court cannot unring a bell once it has rung.”been Id. at 361.

In State v. 124Woodbury, (1983),N.H. 218 we held athat mistrial
requiredwas in robberya case after a police officer testified to the

defendant’s statement: “I why you’redon’t know charging withme
armed robbery. I’ve been that route before. I’ve chargedbeen with

robberyarmed before.” Id. at 220. We reasoned this statement
raised the for“potentiality prejudice . . . the fear that[and] the

jury’sagenerality of mightverdict mask a finding guiltof onbased
pastan accused’s or alleged criminal (quotationsacts.” Id. and

omitted). LaBranche,brackets inSimilarly, State v. 176118 N.H.
(1978), a mistrial was required after several witnesses obliquely
referenced a second but untried indictment for a similar offense.
Even though the witnesses did not reveal the of thespecifics untried
indictment, a requiredmistrial was jurybecause the could have
easily discerned that the defendant “allegedlywas forculpable
other instances of criminal conduct closely related to the charge
before it.” Id. at 179.

degreeWe have noted “the of prejudice in ainherent reference to
charge may dependanother upon the ofsimilarity the ‘other

incident’ to that for which isthe defendant on trial.”currently State
Drew, (1993).644,v. 137 N.H. 649
The evidence of the fire inprior this case is both similar to the

charged extremelyoffense and prejudicial. trial,During the the
State offered extensive detail about priorthe andfire insinuated
during openingthe statement and closing argument as well as
throughout the testimony Captainof Hinkley that it believed the

fact,defendant priorstarted the fire. In during pre-trialthe
hearing, the State indicated its thatsuspicion the defendant “would
have had to have been buildinginside to the [prior][the] discover
fire” and that no smoke was visible from the road. This wasbelief
unambiguously conveyed to the jury during statements,the opening
when the prosecutor said that the defendant the“showed firemen

was,thewhere fire because initially they Further,couldn’t find it.”
given Captain Hinkley’s priorcharacterization of the fire as “sus-
picious,” that the personand who set it might again,come back the
jury could have misused this information to find that the defendant
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around Berlinfiresstarting similarknowingly purposelyandwas
evening.that

to thewas presentedevidencein which thisthe mannerGiven
toonlyfire was usedpriorof theclear the incidentjury, it is

of thisknowledgetowasjury exposedOnce thepropensity.establish
therefore,and, athe taintfire, could removeno curative instruction

LaBranche, 118 atN.H.in this Seecase.mistrial was warranted
convictions, for aand remandtheAccordingly, we reverse178-79.

new trial.
permitarson statute does notalso that thearguesThe defendant

damage onlytocausedon two counts when sheher to be convicted
to onlikelythis is ariseBecause issueoccupiedone structure.

Frost, 493, 498v. 141 N.H.remand, will it. See Statewe address
(1996).

RSA 634:1 provides:

a orknowinglyA arson if he starts fireperson guiltyI. is of
unlawfully damages propertyan theexplosioncauses which

of another.

damagedif propertyArson a class A the is:felonyII. is

(a) itAn and the actor knew was anoccupied structure
structure ....occupied

structure, vehicle, boat or“any placestructure” means“Occupied
of or for onadapted overnight persons, carryingfor accommodation

therein, RSAperson actually present,”whether or not a isbusiness
(1996), to635:1, appurtenant occupiedIII “and includes structures

ordwellings occupied.”structures and seasonal whether vacant
2000).634:1, V(a) (Supp.RSA

indictments,on oneargues chargingdefendant that her twoThe
uponthe onedamagebased the to IGA Foodliner and basedupon

Store, is a of the arsonLiquor misapplicationto the Statedamage
possessionsthe of twoarguesstatute. The State that because

twodamaged, statutory permitsthe schemeproperty owners were
we examine whatdispute,In order to resolve this mustindictments.

in context of the arson statute.the means the“property”term

634:1, 11(a), “property”a the termFor conviction under RSA
Thus, occupied structure that“an structure.” eachoccupiedmeans

to anis the of another” needed sustaindamaged “propertyis
arguesthe each “loss” orthis statute. Stateindictment under While

theprosecution,be unit ofeach of business” should the“place
instead,focuses, each structure.upon occupiedstatute



550

We agree with the State that the societal of arson isimpact less
fire,personwhen a an home,starts isolated damaging singlea than

a personwhen a high-poweredcauses inexplosion the business
district city. 634:1, 11(a)of a Accordingly, readingour of RSA

thepermits prosecutedformer arsonist to be on one count for
damage structure,to occupiedone and the latter arsonist to be

forprosecuted manyas as therecounts are occupied structures
damaged.

case,In this the occupied structure is the atbuilding 19
Street,Pleasant which was fordesigned carrying on business. That

the structure contained the of two separatebusinesses leaseholders
is irrelevant the singleunder statute’s definition of a occupied

only “occupiedstructure. There was damagedone structure” by the
fire, thus, 11(a)634:1,and only one conviction under RSA can be
sustained.

Reversed and remanded.

BROCK, C.J., JJ.,DALIANIS,and BRODERICK and concurred.
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