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Fifth Amendment violation at trial and issue,did not brief the that
issue was not properly preserved and we itdeem waived. See State

Monroe,v. 857,142 (1998),N.H. 873 denied,cert. 525 U.S. 1073
(1999).

Affirmed.
BRODERICK, J., concurred; HORTON, J., retired, specially as-

signed 490:3,under RSA concurred.
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DUGGAN, plaintiffs,J. The Royal Oak)RealtyOak (RoyalTrust
and Ernest M. and M.Carole Cherry, petitionfiled a to terminate
and Royaldissolve InOak. these cases consolidated for appeal, the
defendants, (Mordita)Mordita Realty Trust and Charles B. and
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Court’sMutrie, Rockingham Countythe ProbateappealRBeverly
J.) priorityentitled to a(O’Neill, Cherrysthe wereruling thatorder

$100,000 topaidmade to the trust andtheyfor loansdistribution
affirm.Charles Mutrie. We

Mutrie,1994, Mordita, by CharlesrealtyIn a trust established
(Lone Pine), establishedrealtya trustRealtyPine Trustand Lone

(agree-joint agreementventureCherry, entered into aby Ernest
ment) asdevelopment Raymondin knownto a real estatecomplete

agreement, partiesof the the estab-Village. partLake AsOnway
interest, includingand hold the businessRoyal acquirelished Oak to

fifty-percentPine held aMordita and Lone eachthe real property.
appointedwasRoyal Cherryin Oak and Ernestbeneficial interest

the would make thepartiesstates thatagreementtrustee. The
jointfor of the venture:purposescontributionsfollowing

“Cherry”
1) $250,000 to the “Mutrie” Jointpaymentin direct cash

a contri-payment represents portional [sic]ThisVenturer.
recognition agreed uponin of an amountto “Mutrie”bution
of value land andprojectof the value the basecurrent

in New“Onway Village” Project Raymond,of theapprovals
However, not currentHampshire. this does reflect the net

and not to theproperty give recognitionvalue of said does
againstoutstandingfact that there are real estate taxes

It between the that theseproperty. agreed partiessaid is
ofagainst priority paymentsbe a thechargetaxes will

in the that would haveprofitsbusiness realized business
is toJoint This beaccrued to the “Mutrie” Venturer.

byor anbyfor direct from “Mutrie”paymentaccounted
any ofaccounting “priorityreduction before distribution”

profits.

2) joint partof is of this“Financing”The the venture
at the it is topresentcontribution and time believedparty’s

$500,000 direct developmentestimated at funds and thebe
$330,000 inpayment up approximatelyof to esti-possible

owing existingreal taxes on Theproject.mated estate the
taxes, paid bycan a in theagain,real estate be reduction

profitsof the to the “Mutrie” interest.payoutaccelerated

3) $50,000 uponof shall thedepositAn initial be made
$200,000The duesigning Agreement. remainingof this

Agreement “Cherry”theuponunder the shall be due
inbeing ability pastinterest secure their to redeem the due
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thereby securingTown,taxes from the the Business inter-
ownership component agreement.est’s of the land of this

“Mutrie”
1) assign Royal Realtyshall“Mutrie” to the Oak Trust an
existing mortgage against project$3,000,000 held the for
purposes allowing Royal Realtyof the Oak Trust to fore-

property get propertyclose on the in order to the and title
purposes developingandfree clear for of it in a manner

satisfactory projecttheto lender on the as it is the
obligation of this Joint Venturer to deliver a clean title to

property partthe as of his contribution.
2) process,In the foreclosure if nona Joint Venture bidder

property, agreed$3,000,000bids in ofexcess for the it is
parties agreementbetween the that this nullis and void and

proceeds prop-the of the foreclosure auction shall be the
erty occurring,of the “Mutrie” In theinterest. event thisof

expenses processall to date for the foreclosure shall be
by preparationinterest,borne the Mutrie which includes

expenses any expenseand foreclosure and other related to
agreement.this

agreement, Cherry paidIn accordance with the Ernest first
closing$50,000Charles Mutrie the atdue and MutrieCharles

assigned mortgage premises Royala first on Then,the to Oak.
Cherry paid remainingErnest Finally,$200,000.Charles Mutrie the

Royal upon mortgage purchased prop-Oak foreclosed the and the
erty only$25,000 auction,for at auction. After the the lien
remaining property disputed approximatelyon the awas tax lien of
$350,000.

agreed extinguish1995,In the town to this lien in order to settle
during prior ownershipa lawsuit that arose Charles Mutrie’s of the

property. Although propertythis settlement released the from the
Royaltax owner, Oak,lien and thebenefited current Charles Mutrie

monetarywould not receive a direct benefit from the settlement.
agreedCharles Mutrie to settle the suit with the town if Ernest

paidCherry $100,000.Charles Mutrie an additional
project, CherryTofinancethe Ernest and Carole obtained a bank

by mortgage$900,000loan commitmentfor secured a on real estate
they completeinowned Massachusetts. These funds were used to
development marketing Onway Village. Duringand of Lake the
development project, Cherrys promissoryof the the issued notes to

by Cherrys$1,134,000account for over in funds advanced the and
spent Royalon Oak.
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the partiessuccessthe financialnever becameprojectThe
agree upon then-unable towereexpected. partiesAfter the

ofas trusteeCherry,Ernestagreement,under therespective rights
topetitionaCherryCarole filedindividually, andRoyal Oak and

probatetheFollowing hearing,athe trust.terminate and dissolve
totalingpaymentsCherry’sthat after Ernest initialcourt found

thecomplete projectto$250,000, advancedCherrysthe funds the
ofupon saleConsequently,capitalloans and not contributions.were
toCherrysfromthat the loans thethe court orderedthe property,
toOak, $100,000 Mutrieto CharlesRoyal including paymentthe

lien, are dividedproceedsthepaidclear the tax should be before
of Royalthe Oak.between beneficiaries

bytrial court erredarguedefendants theappeal,On the
Cherrysthethat the fundsagreement providethe tointerpreting

in jointa ventureRoyalto were loans. “[PJartiesadvanced Oak
in aas partnersto each otherrelationshipin samestand the

(1985)456,Watson, and(quotationv. 126 N.H. 458Coepartnership.”
omitted). like partnershipajoint agreement,A venturecitation

contract, Radiology,form Robbins v. Salemagreement, is a of cf.
the415, (2000), general“we will apply145 417 and thereforeN.H.

inter­proper“[t]heid. Becauseinterpretation,”rules of contract
court,”of law for thisultimately questionof aa contract ispretation

298,144 306Hampshire Corp.,Dev. N.H.Benzanson v. Meadows
of dethe contract(1999), interpretation“we the trial court’sreview

(1997).168, 177novo,” Radiologists, N.H.Keshishian v. CMC 142
of trial courtand conclusions thefindingswill sustain the“We

ofbyin or errorthey lacking supportevidential taintedunless are
Trust, 501,142 508Murray Familylaw.” v. N.H.Corp.Miami Subs

(1997).
give theagreement, languagea written weinterpreting“When

the circum-meaning, consideringthe its reasonableby partiesused
was andagreement negotiated,and in which thestances the context

however,a ambiguity,the document as whole.” Id. “Absentreading
themeaningfrom ofplainthe intent will be determined theparties’

Robbins, Thein 145 N.H. at 418.the contract.”language used
thethatargue agreement plainly contemplatedthat thedefendants

capitalof Lone Pine’sdevelopment partused for wasfunding
disagree.contribution. We

joint waspurposethe the of the ventureAccording agreement,to
in to providehold common and“to and the business interestacquire

acquisition.” agreement anticipatedfor its Therequiredthe finances
thefollowing contributions “forpartiesthat would make thethe
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ofpurpose jointthis venture.” was“Cherry” expected to provide:
(1) $250,000 in paymentdirect cash to “Mutrie” “portionalas [sic]
contribution to in anrecognition agreed‘Mutrie’ of ofupon amount
the of the project approvals”;current value base value land and and
(2) “[fjinancing joint $500,000of the venture . . . estimated at direct

funds and thedevelopment possible payment of toup approximately
$330,000 in estimated real estate taxes onowing existingthe
project.” providesThe then thatagreement experi-“‘Mutrie’ shall

rightence a ofpriority distribution 100% of all to theprofits up
$250,000project‘base value’ less the initial paid by ‘Cherry’ anyand

pre-existing paid. . . taxes and expenses paidforeclosure that are
with adelivery Royalassociated the of clean title to Realtythe Oak

. .”Trust . . This is in“priority recognitiondistribution of the
parties to theirattempts equalize respective[sic] initial contribu-
tions events following original agreement.from the [‘Cherry’ being
$250,000; (Bracketsbeing project‘Mutrie’ origi-‘base invalue’].”
nal.)

The defendants assert that this agreement clearly establishes
contribution,financingthe as a and therefore all funds ininvested

development partthe offinancing Cherry’sare contribution. Funds
provided as part Cherry’sof contribution are not entitled to a
priority Subs,payment. generally 508;See Miami 142 atN.H. RSA

2000).304-A:18, :40 however,defendants’(Supp. interpretation,The
reading agreementconflicts with a of the as a whole. As noted in the

above,paragraph quoted agreement specificallythe refers to the
parties’ respective $250,000as Cherrycontributions from and “base
project value” from Mutrie. In later paragraphs referringexplicitly

contributions,to parties’the the word only“contribution” refers to
$250,000.Cherry’s paymentdirect cash of Nowhere does the

agreement treat other Cherrythe funds was to forprovide financing
as a Although Cherrycontribution. had a specific obligationalso to

financing project,secure for the the agreement indicatesplainly
that partiesthe intended to limit Cherry’s monetary contribution to

Therefore,$250,000. the trial court not indid err thatfinding
by Cherry $250,000made after the initial payment“advance[s] of to

Mutrie were loans to the Trust and not capital to thecontributions
joint venture.”

2001,7,On March the defendants notified this court thethat
$950,000.wasproperty Beyond $100,000sold for the payment to

Mutrie,Charles trial specificallythe court that OakRoyalfound
$950,000Cherrysowes the well over for loans to the trust.

Therefore, Cherrysthe are entitled to receive the entire amount
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See Miamiother liabilities.paysOak itsremaining Royalafter
304-A:18, Oak’s508; Royal:40. BecauseSubs, 142 at RSAN.H.

defendants,to thetheany paymentprovideinsufficient toareassets
moot.in their brief areraiseremaining issues defendantsthe

Affirmed.

DALIANIS, JJ.,C.J., concurred.BROCK, andand NADEAU
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