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Philip T. McLaughlin, attorney general A.(Kelly Ayotte, assis-
tant attorney general, on the brief and orally), for the State.

Ackerman,Bensinger assistant appellate defender, ofJenifer
Concord, brief,by and Richard Samdperil, assistant appellate
defender, orally, for the defendant.

BROCK, defendant, Doucette,C.J. The Christopher was convicted
on murder,one count of degreesecond (1996),RSA 630:l-b and one
count of conspiracy murder, (1996).to commit RSA 629:3 appeal,On

argues J.)he that the Trial (McHugh,Court erred when it failed to
juryinstruct the that it must find that the provedState specificthe

acts alleged in the indictment. We affirm.
women,Two young Leeann Farrah,Millius and Kimberly were

stabbed to death at Hedgehog Pond Park in Salem in September of
Jeleniewski,1997. Eric James Grant and Christopher Doucette were

inarrested connection with the murders.
Grant initially policetold that Jeleniewski Farrah,had killed the

defendant had killed Millius by stabbing neck,her in the and that
Grant had inflicted superficial wounds to Millius’ abdomen after her
death by poking her lightly with the 3, 1997,knife. On December the
defendant was indicted for degreefirst murder.

During a subsequent meeting prosecutors,with Grant revealed
he,that defendant,not the had throat,stabbed Millius in the

death,causing her and that it was the defendant who had inflicted
the superficial wounds to 5,Millius’ abdomen. 1998,On November
the defendant was re-indicted. Count I of the new indictment
alleged:

13,On or September 1997,about Doucette,Christopher
acting in Grant,concert with James purposely caused the
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instabbing her theby repeatedlyof MilliusLeeanndeath
inHedgehogat Park Salem.and abdomenneck

toconspiracywiththe defendantchargedII of indictmentCount the
commit murder.

he, and12, 1997, JeleniewskiSeptembertestified that onGrant
At point,see Millius. somedrove to to Leeannthe defendant Salem

gavea Millius’ dresser. Granttook knife fromand JeleniewskiGrant
it The defendantto the defendant.gavethe knife to whoJeleniewski

car.the knife in Jeleniewski’sput
Grant, accompaniedand the defendantthat Jeleniewskiday,Later

Farrah, infriend, to Salem.Kimberly playgroundand aMillius her
in Farrah leftfor a walk the woods.and the defendant wentMillius

Duringthe thisto find Millius and defendant.Jeleniewski and Grant
hadtime, Grant, told him that he decidedto Jeleniewskiaccording

defendant,women, the with thehe discussed ideato kill the that had
approval.had obtained hisand

hethereafter, getto a sandwich. WhenShortly Grant left
fighting and thereturned, Jeleniewski weredefendant andthe

fightthe a fakefightthat wasupset.women w'ere Grant testified
to the women.designed separate two

girlsand the went inside.group returned to Millius’ houseThe
Grant, time the defendant andAccording duringto it was this that

thethey going separatehow were to womenJeleniewski discussed
the would walk off with Millius whileagreedand that defendant

Jeleniewski remained with Farrah.
proceededFarrah to their car the groupand Millius returned and

arrived, the andHedgehog theyto Pond Park. When defendant
woods, intoMillius went into the while Jeleniewski and Farrah went

a picnica bathhouse. Grant remained at table. Jeleniewski stabbed
to in of atFarrah death the bathhouse within minutes their arrival

park.the
that, scream,hearingGrant testified after Farrah he found Millius

defendant,and the and asked the to check on Jeleniewskidefendant
returned,he remained with Millius. When the hewhile defendant

pulled Grant aside. Grant testified that the defendant had obtained
the knife from togaveJeleniewski and it Grant. Grant also testified

emotional,that the notcrying beggeddefendant was and and Grant
Grant,to and him. Accordingstab kill to the defendant said that the

two of them had to kill Millius. When Grant told defendant hethe
it,couldn’t do the to the bathhousedefendant returned with Grant

body.to look at Farrah’s
Grant, Millius,According to he and the defendant to andreturned

the to picnic pond.three walked a table near the The defendant
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began caressing Millius’ butshoulders and head then hergrabbed
head and totried twist it to break her jumpedneck. When Millius
back, the her.lungeddefendant at Grant testified that defendantthe
put his hands around neck andher threw her to the Heground.

squeezeto her neck until stopped moving^continued she Once
unconscious,Millius was the defendant Grant to her.told stab Grant

stabbed once in screamed,Millius or twice the throat. When Millius
the defendant kneeled on her neck for a of whileperiod time the

Then,defendant and Grant restrained her. the defendant used the
knife to ainflict number of serious toless wounds Millius’ neck and
abdomen.

The trial court initially juryinstructed the on ofthe crime first
murder,degree in part, as follows:

indicated,justAs I have ladies gentlemen,and the State
prove beyondmust a reasonable doubt that the of theacts

defendant either or incaused concert thewith acts of James
Grant caused the namely,death of another human inbeing,

case,this Leeann Millius.

gentlemen,Ladies and a defendant is firstguilty of
ifdegree murder is bythe offense committed a combination

of his own conduct acts peopleand the of other for hewhom
is legally personaccountable. A is legally foraccountable

if,ofthe conduct with a promotinganother of orpurpose
offense,facilitating the commission of the he aids the other

person in committing it.

The indictment in this case that thecharges defendant
committed the crime of first degree by actingmurder in

Grant,concert a personwith James for whom the defendant
Therefore,legallyis youaccountable. if find that crimethe
occurred,of first degree murder the must theproveState

guiltydefendant of that first degree bymurder proving
beyond a reasonable doubt that the defendant is account-
able for the conduct of James Grant and that the offense

bywas committed a combination of the defendant’s actsown
and the acts of James Grant.

mayThe thatprove legallyState the defendant is
for by beyondaccountable the acts of James provingGrant

a doubtreasonable that the defendant aided James inGrant
the and didcommitting offense that he this with the

purpose of thepromoting facilitatingor crime of first
degree enoughmurder. It is not for State to only provethe
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Jameswhilepresentphysicallythe wasthat defendant
Theconduct, offense.Grant, committed theby his own

to aidcommitted actsmust that theprove defendantState
purposeacts thethat he committed withGrant andJames
murderfacilitating or thethe commissionof orpromoting

of Leeann Millius.

chargethe includedjurythen instructed the on lesserThe court
murder, in as follows:pertinent part,degreeof second

parts.murder has twodegreedefinition of secondThe
beyond aeach of that definitionpartmust proveThe State

provemust that thedoubt. The State firstreasonable
Thisperson.death of another meanscaused thedefendant

of eitherof the direct resultpersonthe death another was
solelyactions or his actions in concert withthe defendant’s

actions of Grant.the James

the actedSecondly, they provemust that defendant
andA acts when realizes isknowingly. person knowingly he

doingof and of the of his conductaware what he was nature
mistake,ignorance,when not act orthroughand he does

accident.

deliberations,day questionthe second of the a toDuring jury sent
court, of degree“To find someone second murderasking, guiltythe

inhave to involved with actions that thetheydo be the result death
follows:person?” questionof a The court answered the as

you degreeBecause have asked a about 2ndquestion
murder, you unanimouslythe assumes that haveCourt
agreed guilty degreethat the defendant is not of 1st
murder.

case,respect onlyto thisWith the difference between the
degreeof 1st and the ofelements murder elements 2nd

degree provemurder is the different mental state. To 1st
degree the defendantprovemurder State must that the
acted as that term forpurposely you pagesis defined on one

concerning youof thatjuryand two the instructions murder
murder,prove degree proveTo 2nd the musthave. State

knowinglythat the defendant acted as that term is defined
juryon 7 of the instruction.page same

In inyour specific question, youanswer to order for to
degreethe of theguiltyfind defendant 2nd murder State
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must prove beyond a reasonable doubt that the defendant
caused the death of another. This means the death of
another person was the direct result of either the defen-
dant’s actions orsolely his actions in concert with the
actions of James Grant. inActing concert with means he
acted with purposethe of promoting or facilitating the
commission of the offense or he aids or agrees or attempts
to aid James in planningGrant or committing the crime of
murder.

No verdict was reached by daythe end of the juryand the was sent
home. The following morning, defense counsel asserted that the
defendant had been charged solely as an accomplice and that the

requiredState was to prove that the defendant committed the
specific indictment,acts inalleged is,the that that the defendant
stabbed Leeann in throat,Millius the stomach and the for jurythe
to himfind guilty accompliceas an to degreesecond murder. Over

objection,the defendant’s the court sent a supplemental answer to
jury’sthe question as follows:

Yesterday afternoon the gave youCourt a written answer to
your question concerning 2nd degree murder. The last
sentence of the Court’s answer dealt with the meaning of

phrasethe “acting in concert with.” The Court should have
included the following sentence after discussing the mean-

ofing phrase.that “The chargedState has the defendant
with the offense of by actingmurder in concert with James

in causingGrant the death of byLeeanne Millius repeatedly
stabbing her in the neck and abdomen at Hedgehog Park.”
Please consider this additional answer as part of the overall

given youranswer to question yesterday.

Later that day, jurythe convicted the defendant of conspiracy to
commit murder and degreesecond murder.

At oral argument the defendant byasserted that including the
promoting,words facilitating, aiding or attempting to aid in its

instruction to jury,the the court impermissibly added four statutory
variants of accomplice liability that were not included in the
indictment. Because the defendant did not raise this issue below and
failed to brief it on appeal, we conclude that argumentthe is waived.

Quirk Boston,See v. Town (1995);New 140 124N.H. State v.of
(1998).Mountjoy, 142 N.H. 648

asserts, first,The defendant that he was charged only as an
accomplice and not as a principal. defendant,According to the this
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only withchargedif he wasbecauseimportant,isdistinction
her in thestabbing“by repeatedlylanguageliability, theaccomplice

andindictmentof thepartan essentialwasand abdomen”neck
ofit was an elementBecauseof the crime.an elementconstituted

in order tothathave been instructedcrime, shouldjurythethe
agreehave toit wouldaccomplice,as andefendantconvict the

in the neck andvictimhad stabbed thethat heunanimously
disagree.abdomen. We

law, in with”“acting concerttheHampshireNewUnder
chargeto aordinarily sufficientin isthe indictmentlanguage used

See, State v.accomplice. e.g.,a and anprincipalas bothdefendant
Nevertheless,(1999).579, the defendantSinbandith, 584143 N.H.

the “fact” thatof the case andhistoryargues proceduralthat the
in theprincipalwas athat the defendantthere was no evidence
as ancharged solelyconclusion that he wassupport themurder

accomplice. disagree.We

initially charged onlythe defendant wasit is true thatWhile
murder, prossed,later noland that the Statein theprincipalas the

the defendantallegingit one thatindictment and withreplacedthe
Grant, with the defen­disagreeweacted “in concert with” James

allegeindictment toamended thedoingdant that this the Stateby
Rather, that the State addedconcludeliability. wesolely accomplice

onto the defendantlanguage placein with”“actingthe concert
anprincipalas both a andbeing chargedwasnotice that he

to Millius’ murder.accomplice
the defendantconclusion thatsupportsfurther theThe record

Inan accomplice.a andbeing charged principalwas as bothknew he
wasthat the defendantarguedthe Stateclosing argument,its

initiallyThe court alsoaccomplice.a andcharged principalas both
statingaccomplice liability,andjury principalon bothinstructed the

inalone orif he “actedguiltycould be foundthat the defendant
object to eitherdid notThe defendantconcert with James Grant.”

instruction.argument jurythe or the
theassertion that Statewith the defendant’sFinally, disagreewe

liabilityprincipalwithchargednot have the defendantcould
wasfinding.such a Therenot supportthe evidence wouldbecause

could havejurywhich theat trial frompresentedsufficient evidence
as a principal.convicted the defendant

chargedif the indictmentthat evenarguesThe defendant next
wasliability, the Stateprincipal accomplicehim with both and

in the indictmentchargedfactsobligated prove specificto the
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reasonablybecause the defendant uponrelied those facts in the
preparation defendant,of his Accordingcase. to the the trial court’s
failure to torespond jury’s question bythe instructing it that it
could not find the guiltydefendant without finding the defendant
performed the specific chargedacts in the indictment amounted to

impermissiblean amendment of the indictment. Again, disagree.we

We evaluate a claim that the trial court refused to aanswer
injury question languagethe requested by the defendant in the

of chargecontext the entire and all of the evidence. See v.State
736, (1996).(1996), denied,140 N.H.Seymour, 746 cert. 519 U.S. 853

requirement“The that a' onlydefendant be tried for crimes for
indicted, 1, 15,which he or she has been see N.H. CONST. art. ispt.

not judgeviolated whenever a trial aprovides jury instruction that
Hutchinson,does not 591,mirror the indictment.” State v. 137 N.H.

(1993). indictment,593 thatInstructions alter the form of the
substance,without itsaltering alwaysare permissible. JurySee id.

instructions that change an element of an charged byoffense a
grand jury automatically Elliott,are in error. See State v. 133 N.H.

(1990).759, 764 “In between these two extremes is the amendment
indictment,that does not alter the crime incharged an but changes

an inallegation the indictment that has of specifyingthe effect and
circumscribing scopethe of the crime . . . .”alleged (quotationId.
omitted).

Therrien, 765,in (1987),We held State v. 129 N.H. 769 that an
accomplice may be convicted on the basis of specifi-overt acts not
cally alleged in an requirementindictment. is the to aidentify“[I]t
specific offense that determines the obligation pleadState’s to

facts,specific acts and specific identified,and once a offense is there
is no independentfurther and torequirement identify bythe acts

offense,which a maydefendant have committed that or to limit
proof of to actsguilt specifically pleaded.” Id. at 770. Although there

inmay be cases which double jeopardy protection and reasonable
trial preparation would anrequire allegation specificof the conduct
by which an is to inaccomplice supposed have aided the commission

offense,of the such is notspecification always required. See id. at
771.

Therrien,inAs the in sufficientlyindictment this case
informed the defendant of the offense withparticular which he was

murder,charged by informing him of the thedate of the cause of
death and the victim. This information was sufficient to allow the
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defense; a in which doublethis is not easeprepareto hisdefendant
ofanrequired allegationpreparationand trialjeopardy reasonable

to haveby supposeddefendant wasspecificthe conduct which the
the offense.in the commission ofaided

hisv. in ofsupportto ElliottpointsThe Statedefendant
jury impermissiblytrial to theargument that the court’s instruction

Elliott, the toIn held testthe we thatamended indictment.
causesan in the indictmentchanging allegationdetermine whether

theof the indictment is “whetheran amendmentimpermissible
toabilitythe in his understandchange defendant eitherprejudices

in to hisability preparethe him or hisproperly charges against
omitted).Elliott, The defen­(quotations133 N.H. at 764defense.”

partin this of thearguesdant that the trial court case altered
toprejudiced him it refusedindictment’s substance and when

in to thespecific alleged chargeacts in the indictment itsinclude the
disagree.jury. We

altereddeciding, juryEven without that the instructionassuming,
a the clearway,the in more than formal record makesindictment

specificthe that the actsrely uponthat defendant did not factthe
incharged byto theprovenwhich had been would have be State

First, objectobtain the did notorder to a conviction. defendant
closing chargedin that the defendant had beenwhen the State noted

theobjectboth a and an Nor did he whenprincipal accomplice.as
a who toargued accomplice simply person agreesState that “an is

particularof asomebody purposefacilitate or aid with the [sic]
he separatedcrime committed. . . . The defendant did that whenbe

inkeptLeeann from Kim. The defendant did that when he Leeann
somebodyofpark examplethe until he could the knife. anget That’s

reliedwho is of to murder.” Had the defendantguilty accomplice
indictment, heupon language says suggeststhe of the which that

provethe State had to that the stabbed the victim’s neckdefendant
abdomen, surely objectedhave to thisand the defendant would

Second,closingof the the trial court’sportion argument.State’s
jury not thatcharge juryinitial to the did contain an instruction the

specific allegedhad to find that the defendant committed acts inthe
accomplicethe in order him of to murder. Theindictment to convict

object charge.did not the initialdefendant to
bythe the caused theFinally, argues “problem”defendant that

find factsjurytrial court’s failure to the that it must theInstruct
aalleged by givein the was its failure toindictment exacerbated

supplemental unanimity Again, disagree.instruction. we
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In offense,order to convict the defendant of a criminal a jury-­
must unanimously thatagree the defendant committed the material
elements of the abeyondoffense reasonable doubt. RSA 625:10

(1993).(1996); Greene, 126, 128 Therefore,State v. 137 N.H. in order
to guiltyfind the defendant anas to secondaccomplice degree
murder, jury required agreethe was to unanimously that the State

provenhad two of beyondelements the crime a reasonable doubt.
First, hadjurythe to conclude that the defendant had the requisite

rea; is,mens that that the defendant had the purpose promoteto or
111(a).626:8,facilitate the crime of Seedegreesecond murder. RSA

Second, jurythe had to conclude that the defendant either solicited
aided,another to commit crime orperson agreed, attemptedthe or

to inperson committingaid the other or crime.planning the Id. The
record juryreflects that the was itproperly instructed that had to
agree hadunanimously proven beyondthat the State these elements
a doubt.reasonable

Nevertheless, inarguesthe defendant that our Stateholding v.
Greene, 128,N.H. requires jury unanimity137 at regarding the

elements,factual predicates satisfythat well as unanimitythe as on
the elements themselves. The defendant identifies thirty-eight

brief,different in ofacts his each which could arguably have
'“solicit, aid, aid,”satisfied agree attemptthe element of or to and

argues the to be on leastjurythat had unanimous at one such act in
degreeorder to secondconvict the defendant of murder as an

accomplice. disagreeWe with readingthe defendant’s of Greene.
The in charged simpledefendant Greene was with misdemeanor

assault. Id. at 127. The defendant in was prosecutedGreene
apursuant stating personto that a is ofguilty simplestatute assault

if knowinglyhe or caused“purposely bodily injury unprivilegedor
(1996). Thus,physical contact to another. . . .” RSA in631:2-a

ofguiltyorder to find a defendant assault under thissimple
statute, toprovision jury agree unanimouslyof the the would have

rea; is,that the the thatrequisitedefendant had mens that he acted
knowingly.”or The also to“purposely jury agreewould have

thatunanimously bodily injury unanimouslyhe caused or thatagree
Thus,physical injuryhe contact. orunprivileged bodilycaused

unprivileged physical contact are alternative elements of the crime.
inThe that the defendant “did know-complaint chargedGreene

iningly unprivileged physicalcause contact with another ... that
Sergeantdid . . . Donald Irvin in the her fistpunch[she] face with

inand the torso with her fist and did further kick him about the



blows, eachseparatethreecomplaint allegedId. Because thebody.”
findingfor thealternative basishave anprovidedof which could

contact, that it was errorwe heldphysicalunprivilegedelement of
agreedid not have tojuryto that itthe trial court instruct thefor

Id. atoccurred. 129.allegedof of the blowsto which one severalas
that thecomplaint allegedthat theholding,In so we noted “had

the officer threebodily injury by strikingdefendant had caused
times, causing injurymeans ofhave constituted theblows wouldthe

case, jury unanimityIn such athemselves.rather than elements
not asinjury,to of the toas the elementrequired onlywould be

Id.ofwhich the several blows occurred.”
was, inas theallegedat inBecause the element issue Greene

contact, inindictment, the defendant Greeneunprivileged physical
separateof three assaults.potentiallycould have been convicted

causingknowingly unprivilegedbeen convicted ofShe could have
in face. could haveby victim the Shephysical punchingcontact the

unprivileged physicalof contactknowingly causingbeen convicted
her could also havevictim in the torso with fist. Sheby punching the

causing physicalof contactknowingly unprivilegedbeen convicted
any ofbody.victim about Because one theseby kicking the the

findingbasis for element ofcontacts could have the theprovided
defendant,contact, to the thein order convictunprivileged physical

to contactphysicalhad be unanimous as whichjury unprivilegedto
occurred.

Here, that defendant could havepossibilitythere is no the
to the of Milliusaccomplicebeen convicted as an murder Leann

times, on thirty-eightthe basis of the differentthirty-eight different
crime,the in thatunderlyingacts defendant sets forth his brief. The

is, Millius,degree onlythe murder of Leann was committedsecond
Thus, an accom­once. the could have been convicted asdefendant

once,only manyto no how ofsinglethis crime matter theplice
“solicited, aided,different could conclusion that hesupportacts the

Therefore,aid” theagreed attempted juryor to in the murder.
did,only to the inneeded to be unanimous as whether defendant

murder,fact, “aid, in toattemptor to aid” the not as theagree
predicates mightfactual which establish this element. Because the

to be as to of the crime ofjury onlyneeded unanimous the elements
murder, ques­andaccomplice degree jury’sto second because the

for onunanimitytion did not reflect confusion about the need the
elements, wassupplemental unanimity required.no instruction
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The defendant raised in appeal,other issues his notice of but did
Therefore,not brief Monroe,them. deemed v.they are waived. State

857, (1998), denied, (1999).142 N.H. 873 cert. 525 U.S. 1073

Affirmed.

DALIANIS,JJ.,BRODERICKand concurred.

Concord District Court
No. 99-468

Mark Johnson

v.

Wayne Wheeler & a.

6,July 2001

(KarenAssistance,New Hampshire Legal of Manchester L.
onRosenberg the brief and and &orally), Legal Advice Referral

(ThomasCenter, brief),of FredenburgConcord on the for the
plaintiff.

(DavidSmith,Upton, & of SlawskySanders Concord P. on the
orally),brief and for the defendants.

J.)NADEAU, TheJ. Concord District Court (Rappa, awarded
$12,000 Johnson,to the Mark forplaintiff, violations of RSA chapter

(1997). defendants, Jones,540-A WayneThe Wheeler and Donald do
theynot dispute provisionsthat violated the thespecific of landlord-

act; rather, they arguetenant inthe district court erred its damage
award. We affirm.

The following facts are on appeal.uncontested The defendants are
“landlords,” inboth that they own Themanage Whitfieldand/or

540-A:l,House on Pleasant Street in Concord. See RSA I. The


