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Here, the trial court found that plaintiff’sthe financial
obligations involving the marital home were support obligations
“subject to modification.” The court also found that it had been more

yearsthan three since the adoption of the support obligations in the
original agreement. In view of findings,these and consistent with
the language 458-C:7,and purpose of RSA plaintiffthe was entitled
to automatic of existingreview his support obligations by the court.

The plaintiff next contends that the trial court byerred
refusing to award him againstcredit financial contributions received
by the defendant from MacMillan. Essentially, he seeks retroactive
modification of his support obligation. modification“[A] is retroac­

iftive ordered effective toprior the date of filingthe of the petition
to modify.” Maciejczyk (1991).v. Maciejczyk, 343,184 N.H. 345
“Ordinarily, the powercourt’s to modify child support obligations
under RSA 458:32 is limited to orders regarding payments.”future
Chenausky 116,v. Chenausky, (1986);128 N.H. 120 see also RSA
458:17, 2000).(Supp.VIII inOnly circumstances,limited not present
here, have litigantswe allowed credit towards child support
arrearages. 783, (1980) (nov. 120Avery, N.H. 787-88Cf. Griffin
error where trial court awarded credit towards support obligation of

enoncustodial parent whose social security benefits wer­ paid to
children).custodial parent to support their We conclude that in this

case the trial court did not err in refusing to credit plaintiffthe for
payments made to the defendant by MacMillan.

In oflight our decision today, the plaintiff’s remaining arguments
are rendered moot.

Reversed and remanded.

Broderick, dalianis, JJ.,and concurred;Nadeau Horton,
specially assignedJ., retired, 490:3,under RSA sat for oral

argument partbut did not take in the final vote.
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(Constance Stratton,N.attorney generalMcLaughlin,T.Philip
brief), for thethe State.general, onattorneyassistant

(Jean-ClaudeAssociates, of Manchester&Sakellarios
brief), for the defendant.A. Barker on theMaryandSakellarios

L., delinquentas aDUGGAN, chargedNathan wasjuvenile,J. The
1(a) riot,(1996),assault, 631:2, and RSARSAsecond-degreewith

Court,1(a) (1996). thein Concord District644:1, After a bench trial
aJ.) riot entered(Robbins, juvenilethe of butacquittedCourt

hadthat heconcludingdelinquency petition,of true on thefinding
1(a) (1996),631:2-a, as a lesser-assault, RSAsimplecommitted

juveniletheappeal,Onsecond-degreeof assault.included offense
(1) nor the defenseprosecutionthat: where neither theargues

offense, theto consider a lesser-includedthe trier of factrequests
(2) inso; trial court erreddoingfrom thefact is precludedtrier of

contact is aby unprivileged physicalassaultconcluding simplethat
(3) ofassault; findingaandsecond-degreeoflesser-included offense

offense, notice, surprised theunfairlywithoutunchargedtrue on an
remand.reverse andhis case. Wejuvenile prejudicedand

trial, court couldthe trialadduced atthe evidenceuponBased
1999,27, the ConcordOctoberfollowing facts. Onfound thehave

theUponSquare.in Bicentennialfightof areportreceived apolice
individuals,scene, severalthey observedarrival at theofficers’

on hislacerationsJacklyn largehad twoJacklyn.including Jason
on the headand struckuphad been beatenthat hehead. He testified

was,Hestick, can and baseball bats.a a trashand back with
however, identify his assailants.unable to
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An eyewitness was to peopleable name seven involved in the
trial, eyewitnessaltercation. At the that juveniletestified the struck

Jacklyn over the head and back with a broomstick. saidHe that
person Jacklynanother hit in the back with a wire mesh trash can

and that this andperson juvenile pushed Jacklynthe a balconyover
outside the witness’s direct view and continued to beat him. The
witness said that cut Jacklyn’sthe on head toappeared be the

broomstick,location where he had been hit with the but he could not
tell whether the cut bywas caused the trash can or the stick. On
cross-examination, challengedthe defense the witness’s credibility

case,and recollection of the events. After the close of the State’s the
rested,defense presenting no evidence.

The delinquency petition charging assaultsecond-degree alleged
juvenilethat the “knowingly caused serious tobodily injury Jason

Jacklyn by Jasonhitting Jacklyn bodyabout the head and with a
club, thereby Jacklynwooden tocausing suffer two lacerations to

scalp multiple trial,the and contusions.” At the conclusion of the the
court carefully lightreviewed the evidence in of the inallegations

petitionthe and ruled that it was beyond“unable to conclude a
injuriesreasonable doubt that the sustained inby JACKLIN this
juvenile.” court, however,brawl were inflicted by the The concluded

that finding“the of delinquency byentered here is virtue of the
631:2-a,juvenile violating 1(a),the ofprovisions simpleRSA assault

by unprivileged physical bycontact striking JACKLIN with a mop
or broom handle.”

The post-trialdefense filed a motion thatadmitting “Simple
Assault is a lesser-included offense to the of 2ndcharge Degree
Assault filed in contendingthis case” but that it was error for the
court to enter a finding delinquencyof sua onsponte the lesser-
included offense when neither the defense nor the State had

itsrequested consideration. The trial court denied the motion.
Thereafter, at the dispositional hearing, the defense raisedagain

questionthe of the of thepropriety court’s consideration of simple
assault, this time to inarguing, contrary its admission the earlier
motion, that simple assault was not a lesser-included offense of
second-degree assault in this case. The court heard the State’s
argument in opposition, treated the defense as aargument motion

reconsideration,for and denied the motion.
On appeal, juvenile arguesthe first that in HampshireNew

consideration of a “entirelylesser-included offense is ondependent
the request of either the orprosecution pointsthe defense.” He out

O’Brien, 233, (1974),that in v. 114 said,State N.H. “An235 we
instruction on a freelylesser-included offense should be given
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ofthewith evidencecompatibleit isit andrequestscounselwhere
however,cases,laterandreading of O’Brienclosethe trial.” A

well-acceptedthemore than restatedo nothat these casesreveals
aof fact considerhave the triertois entitledrule that the defense

First, “theare met.if prerequisitestwooffenselesser-included
of thelegal definitionwithin thebe embracedoffense mustlesser

statutoryof thecomparisonarequiresoffense.greater [This]
to thereferencein withoutquestionof the offenseselements
(1990).446, 449Hall, N.H.v. 133trial.” Stateadduced atevidence

basisa rationalprovideat trial mustSecond, adduced“the evidence
greatertherather thanlesser offenseguiltof on thefindingfor a

Id.offense.”
that, prosecu-theupon request,made clearcases also haveOur

considered over theoffensehave a lesser-includedtion is entitled to
v.justifies it. See Stateif the evidenceof the defenseobjection

(1979). court, however, not413, hasHowland, 416-17 This119 N.H.
can,trial court as thewhether theto deciderequireduntil now been

withoutof a offensefact, a defendant lesser-includedtrier of convict
of theobjectionand over theprosecutiona from therequest

defense.

outset, addressingall casesvirtuallynote that theAt the we
proceed­in criminaljuryto a adultthis issue involve instructions

Nonetheless, fullythose cases areunderlyingprinciplestheings.
juveniles areBoth adults andanalysisto our here.applicable

chargesof the beforeconstitutionally adequate noticeentitled to
CONST, V,XIV;15; InI, amends.pt. art. U.S.trial. See N.H. CONST.

(1967).1, juvenileIn both adult andGault, 31-34re 387 U.S.
beenchargefind that the hastrier of fact musttheproceedings,

169-B:7; see In reRSAa reasonable doubt.beyondproved
(1970). of fact358, judgea is the trier397 368 WhileWinship, U.S.

usually the trierjuryand a isjuvenile delinquency proceedingin a
trial, determiningin thetheir functionsin an adult criminalof fact

Thus, for ofpurposesare the same.of the accusedculpability
lesser-­of fact can or must considerwhether the trierdetermining

adultoffenses, significantno difference betweenincluded there is
proceedings.juvenile delinquencyandproceedingscriminal

to the role of theapproachestaken three differentCourts have
onjuryto instruct a lesser-determiningtrial court in whether

instruction.requestsside theincluded offenses when neither
to instruct onobligatedthe trial court isOne view is that

See, e.g.,warrants it.offenses when the evidencelesser-included
(trial(N.C. 1954)545,Hicks, court must84 547State v. S.E.2d
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instruction jurysubmit lesser-included offense to “whether re­
warrants);to do so ifquested or not” evidence so United States v.

(10th 1987) (trial1283,812 F.2d 1286 court mustCooper, Cir.
required byinstruct on lesser-included offense “as the evidence and

not,parties request althoughthe law where the so or and to do so
(Cal.made”); Wickersham, 311,objections Peopleare v. 650 P.2d 323

1982) (trial court on appropriatemust instruct lesser-included
ifbyoffenses evidence even neither side suchsupported requests

instructions), Barton,grounds by Peopleoverruled on other v. 906
1995).(Cal.P.2d 531

judgeThe rationale for the onus on the trial is that theplacing
judge’s “fully jury applicablerole is to instruct the on the law to

particulareach case.” Id. at 319. The trial court thus has an
obligation giveto instructions on lesser-included offenses where the

chargedevidence raises a as to whether all elements of thequestion
present.offense were See id.

of thatobligation juryThe fulfillment this ensures the
the full of limitedrange possiblewill consider verdicts —not

strategy, ignorance, parties.the or mistakes of the Theby
jury by prose-should not be constrained the fact that the
cution and chosen to focusdefense have on certain theo-

[Wjhereries. . . . counsel is not aware of alternative
toincorrectlyverdicts or believes them to be irrelevant the

case, the trial court’s action will avoid an unwarranted
all-or-nothing choice ....

(N.J.319-20; Powell, 406, 1980),at see v. 419 A.2d 413 cert.Id. State
(N.J. (in1981)denied, case,434 A.2d 81 murder court must instruct

supported byon lesser-included offense evidence even when not
503,Jenkins,by party); Peopleeither v. 236 N.W.2d 504requested

1975) (same).(Mich.
At of is view that the trial courtspectrumthe other end the the

lawyers.should not interfere in the tactics of the

ordinarilyThe better ... is that the trial courtview
unchargednot a an instruction on lessergive juryshould an

or affirma-requestsincluded offense where neither side
require-to such instruction. . . . is notively agrees There

jury possiblethat the on each offense thepassment
permit, example,defendant could have committed. We for

offense,an allowprosse pleathe State to nolle and we
bargains.

(Md. 1989).792,State,Hagans v. 559 A.2d 804
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ours is anthe notion thatis onapproach premisedThis
allowingofpolicythejustice” “publicof and onsystem“adversarial

or ownto his heraccordingconduct the casetrial counsel to
(Mont. 1992). Thus,370, 373Sheppard,v. 832 P.2dstrategy.” State

of aoption foregoingmust have theand defenseprosecution“the
Id.charge strategicfor reasons.”lesser

judgethe trial suaRequiringare flawed.approachesBoth of these
tooffenses would leadpossibleto raise all lesser-includedsponte

when counseland collateral attack evenappealclaims of error on
ourbe inconsistent withobjectednot at trial. This wouldhas
Onappeal.of issues forregarding preservationruleswell-settled

hand, raisingtrial court from everprohibiting thethe other
lawyersto the the court’soffenses would abdicatelesser-included

justin a result of theprotect public’sto the interestresponsibility
trial.

flaws, groundhave a middleadoptedBecause of these some courts
trial to instruct onjudgethat but does not thepermits, require,

therequestsoffenses when neither side instruction.lesser-included

chargethe evidence authorizes a on an offense[W]hen
is beingincluded in the offense for which the defendant

tried, jurythe on thethe trial court is authorized to instruct
sponte.included offense sua

(Ga. Pribil,State, 18, 1998);510 21 see State v. 395Powell v. S.E.2d
(Neb. 1986).543, 549N.W.2d

strategicthat considerations of theapproach recognizesThis the
the not dictate theinvariablyand defense shouldprosecution

Chamblis,v. 236jury. Peopleavailable to the See N.W.2doptions
(Mich. 1975).473, maythe believe thatthough prosecution476 Even

to on the most andchargethe evidence is sufficient convict serious
charge,conviction on that theirmay willingthe defense be to risk

chargeto of awillingnesscombined bar consideration lesser
insupported by ignores overriding publicthe evidence the interest

of should notadversary system trumpthe trial. The values the the
justneed for a fair and result.

duty juryIt is the of the trial court to instruct the as to
to the Neither the nor theapplicablethe law case. defense

option precludinghas the of the court fromprosecution
in of “all orcarrying duty hopes forcingout this an

nothing” verdict.

omitted).(citationsId.
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proper legal princi-In the to assure that thefulfilling obligation
facts, court is more than a passiveare to the the trialples applied

to determine theparticipant. independent responsibilityIt has an
exercising responsibility,to in each case. In that theappliedlaw be

able, in a the trier of factreachingcourt must either verdict asbe
or to consider lesser-includedinstructing jury, appropriatethe
offenses.

however, judge agreesbe cases where the trial withmay,There
that, the a lesser-though supportsthe even evidenceparties

or,offense, given jury,instruction should be to theincluded no such
case, trier of fact. The courtby judgeas in this considered the as the

discretion,then, not toin the exercise of its sound decidemay
discretion, course,of doesconsider the lesser-included offense. This

that in some circumstances thenot affect the well-established rule
for instruction on arequesttrial must accede to a defensejudge

See, Cameron, 348,121e.g., State v. N.H.lesser-included offense.
(1981).350-51

a trial court has the discretion to raisetherefore hold thatWe
a sua at the conclusion of the trial forspontelesser-included offense

it the of fact in ajurysubmission to the or to consider as trier
trial. better is for the court to indicate to thenon-jury practiceThe

at close of the evidence its intention to raise aparties the
and to both sides an togive opportunitylesser-included offense

ifsubject. object,on the Even both sidesexpress their views
however, offense ifmaythe court consider the lesser the two
prerequisites doingfor so are met.

case, first of the that “theprerequisites,In this the two
of offense form a subset of the elements of theelements the lesser

Hall, 449,offense,” at was not met. Thislarger, charged 133 N.H.
statutory“a of therequires comparisonso-called “elements test”

in without reference to thequestionelements of the offenses
(1995)Peck, 333,trial.” v. 140 N.H. 335evidence adduced at State

omitted). second-degreeof assault with(quotation The elements
(1)that the defendant: actjuvenile chargedwhich the was are

(2) injury torecklessly; bodilyor and cause seriousknowingly
1(a).631:2, variant of simpleanother. The elements of theSee RSA

(1)court that: the defendant actbyassault relied the trial areupon
(2) physicaldefendant cause contact topurposely knowingly;or the

1(a).(3) 631:2-a,another; unprivileged.such contact be See RSAand
each, which“knowingly,”first of the mens rea of withThe element

included in both offenses. The secondjuvenile charged,the was is
assault, contact andsimple causing physicaland ofthird elements
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inhowever, containedare elements that are notprivilege,lack of
assault, bodily injurytopossibleas it is cause serioussecond-degree

in of Unlike theprivilege.contact and situationsphysicalwithout
assault, in trial forasecond-degreeburden in a trial forState’s

contact, the State mustby physicalassaultsimple unprivileged
lack ofof contact and theaffirmatively prove physicalthe elements

111(a) (1996).625:10, :11, simpleofThe elementsprivilege. See RSA
therefore,case,in do nottrial court thisupon byassault relied the

Conse-second-degreeof the of assault.form a subset elements
simple byin that assaultconcludingthe court erredquently,

of second-is a lesser-included offensephysical contactunprivileged
assault.degree

statutorya of therequires comparison“Because the elements test
in to thequestionof offenses without referenceelements the

trial, mayin this caseadduced at the fact that the evidenceevidence
not mandate a[simpleoffense of doesassault]have established the

Peck, atit offense.” 140 N.H. 335-36finding that is a lesser-included
omitted).and citation(quotation

do not address thestatutory grounds,Because we reverse on we
unfairly surprised bythat he wasjuvenile’s argumentconstitutional

Hoyt,Petitionfinding unchargedthe of true on the offense. See of
(1999).533,143 N.H. 536

and remanded.Reversed

DALIANIS, JJ.,BROCK, C.J., BRODERICK,and NADEAU and
concurred.
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