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Rockingham
No. 99-428

& a.Frederic Miner

v.

Co., a.&A & C Tire Inc.

18,July 2001

(DianeKidder,Soule, Leslie, Salem M.ofSayward Loughman,&
theorally), plaintiffs.on and forGorrow the brief

(John andRyan on the briefRyan, Hamptonof J.Casassa &
for the defendants.orally),

BRODERICK, defendants, Cheryl Illsley,J. The Alden and owners
Inc., Superioran of the Courtappealof A C orderCompany,& Tire

J.)(Abram,son, the ofoperationthem to cease and desistrequiring
affirm.garage.their commercial We

1967,Infacts. the defendantssupports followingrecord theThe
in oflocation the townbegan their business at its currentoperating

(town). tires,sold, changed storedThey stored andAtkinson
an on-siteand maintainedrepairedautomobile automobilesparts,

office.
mid-1980s, theirthe the defendants improved1970 andBetween

shed, office,abuilding installing trailerproperty bybusiness a
a furnacebays constructingtwo theadding existing garage,to

trailer, building anroom, storagea tire and outdoorinstalling
1988,and“pad” for work. Between 1987repairconcrete automobile



632

the defendants constructed apronan around the edge of the pad,
enclosed portionand roofed a of garage, fence,the installed a and
began using dumpster storagea for trash and removal.

1983,In 1982 respectively,and plaintiffs,the andFrederic Susan
Czarnecki,JosephMiner and purchased properties located across

time,the street from A & C Tire. At that the Miners understood that
A C& Tire did its work closed,inside the with thegarage doors and
Czarnecki believed that the business a two-baywas tire thatshop

nodid mechanical work.
AWhen & C Tire installed the padconcrete in 1984 to facilitate

repairs,automobile the complainedMiners to Mr. Illsley. He
informed them that his propertyuse of the pre-dated zoningthe
ordinances and that his garage operation was a lawful non-conform-
ing use. The Miners hisaccepted representation.

1987,In 1986 or the spokewhen Miners to a town selectman about
ofexpansionthe the pad, theyconcrete were told that A & C Tire

was not permitted expand 1988,to onto adjoining Inproperty. when
complainedthe Miners to the town in writing expansion,about the

they were informed that garage “pre-datedthe operation zoning”
and that the business was not operating illegally. From this
response, the Miners understood that A & C Tire not expandcould
its notbusiness and could rent or propertylease from its neighbor

so.to do The alsoplaintiffs complained Illsleysto the requestedand
that closed,the business be withoperated the doors itthat not be
expanded to adjoining property and that the noise from its opera-
tions be minimized.

1997,In plaintiffsthe to again,wrote the town once complaining
operation time,about the of the Illsleysbusiness. At the the inwere

processthe of constructing originalan addition to the garage. In
response plaintiffs’to the thecomplaint, requiredtown the Illsleys
to get buildinga workpermit for then in Notprogress. fully
satisfied, Mrs. Miner investigatedfurther the lawfulness of the
defendants’ andoperations, subsequently filed suit for a permanent
injunction damages.and

trial grantedThe court the forplaintiffs’ request injunction,an
but refused to Itdamages.award ruled that the plaintiffs had
standing complainto about the defendants’ activities under RSA

(1996)676:15 and that the agarage operation was not lawful
non-conforming use. The rejectedtrial court the defendants’ estop-
pel plaintiffsclaim because anythe had not made or concealed

fact,representations of and similarly discounted the defendants’
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anyfailed to demonstratefinding theythatargument,laches
acknowledg-in suit. Whiledelay filingplaintiffs’from theprejudice

town,from thea variance thecould seekthat the defendantsing
theirthey operatingand desistthat ceasecourt orderedtrial

appeal followed.location. Thisat its currentbusiness
(1) in findingthe trial court erred:contend thatdefendantsThe

(2)anddelay;plaintiffs’from theprejudiceshown notheythat had
to andceaseorderingbefore themequitiestheby balancingnot

present anynotdidargue that the defendantsplaintiffsdesist. The
order wasthat the trial court’sat trial andprejudiceofevidence

and reasonable.lawful
trial court hasone and theequitablelaches is anThe doctrine of

itsjustifythe circumstancesdecidingin whetherbroad discretion
232,Durham, 241140 N.H.v. Town NewHealeySeeapplication. of

(1995). unsupporteddecision isthe trial court’sUnless we find that
law, we will not overturnas a matter ofor erroneousby the evidence

it. See id.

time,of butby the meretriggered passageis notLaches
delayed andunreasonablyhasa suit beenmay appropriatebe where
determiningid. “Inprejudice.in unfair Seedelay has resultedthe

suit,a court shouldto bar theapplythe shouldwhether doctrine
of the defen­of the the conductknowledge plaintiffs,theconsider

vindicated, resultingthedants, prejudice.”be andthe interests to
omitted). the“hinges upon particularThis inquiry(quotationId.

Id.facts of each case.”
delayedunreasonablyhadplaintiffstrial court found that theThe

This was“slept rights.” findinghad onbringingin suit and [their]
worsening noise and businessdespiteon the fact thatbased

timely positionto contest the town’sthe failedexpansion, plaintiffs
use. The trialgarage pre-existing nonconformingthat the was a

reading zoningof the 1959cursoryfound that “even acourt
garage operation[the was]thathave] reveal[ed]ordinance [would

nonconforming use.”illegalan
delay, the trial court concluded thatfinding unreasonableDespite

anydid because the defendants failed to showlaches not bar relief
brief, argueIn the thatdelay.from the their defendantsprejudice

business, employeesto their fire theirthey “terminatewill be forced
Theimprovementsand all of their business related useless.”render

record,is no in the andthat there such evidenceplaintiffs counter
argumentthis in the trialthe defendants failed to advancebecause
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they Alternatively, theycourt, waivedit. assert that the trial court’s
requirenotorder does the todefendants their orterminate business

employees, only requiresfire their but them to move their business
appropriateto an Commercial-Industrial Zone or secure a variance.

“It is well established that this court will not consider issues
appeal presentedonraised that were not in the lower court.” State

(2000) omitted).(quotations require­Bain, 367,v. 145N.H. 370 This
recognizes opportunityment that the trial court should have “an to

they presentedonrule issues and to correct errors before are to the
omitted).appellate (quotationcourt.” Id. case,In this the record

supports findingthe trial court’s that the defendants demonstrated
prejudice. arguments appealno None of the advanced on were

presented to the trial court.
provenFurthermore, even if the defendants had below the

prejudice they allege, legallynow it would have been insufficient to
support plaintiffs purchased propertiesa claim of Thelaches. their

improvementsin 1982 and 1983. Most of the business to the
property bycompleteddefendants’ were that time. The defendants

argue plaintiffs bythat the should have filed suit 1988at the latest.
Assuming virtually improvementstrue,that to be all of the tomade

property by Accordingly,the defendants’ had been finished then. the
out-of-pocket expenses prejudice theydefendants’ and the further

essentially today.now claim would have been the same in as1988
delayplaintiffs’ filingThus, the in suit after 1988 did furthernot

prejudice by beingfact,the Indefendants. the defendants benefited
operate illegal non-conformingable to an inuse a residential zone

years.for several more
equitable remedy carefullyAs laches is an for which the facts are

weighed, reachingis decision,it evident inthat its the trial court
equities. Therefore,balanced the we need not address the defen-

remaining argumentdants’ that the trial court failed to balance the
equities issuingbefore its cease and desist order. toWe decline

remaining arguments they properlyaddress the because were not
preserved appellate Colbert, 367,for review. See State v. 139 N.H.

(1995) (issues appeal370 raised in notice of but not briefed are
waived).deemed

Affirmed.
BROCK,C.J., NADEAU,and DUGGAN,JJ.,DALIANISand con-

curred.


