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HampshireThe of NewState

v.

LandryKevin

18,July 2001

Fuller,D.McLaughlin, attorney general (StephenPhilip T
for theattorney, orally),brief and State.on the

Connor, orally, for theManchester, by brief andA. ofJames
defendant.

defendant, hisDUGGAN, Landry, appealedwho hasJ. The Kevin
J.) byfelonyfor theftSuperior (Murphy,in Courtconviction

(1996), frommoves to have his case removedRSA 637:4deception,
histhat its thereon violatesground placementthe 3 docket on theJX

by Hampshirethe New Constitu-right process guaranteedto due
notin 3JX docket dotheprocedures employedtion. We hold that the

motion.denytherefore the defendant’sprocessviolate due and
1999, jury felonyofAugust 19, byOn the defendant was convicted

court, arguingto thisby deception. appealedtheft The defendant
In a letter datedof the and other issues.insufficiency evidence
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27, 2001,March clerk ofthe court notified the defendant that his
case had been selected to be heard on the “newly-named ‘3JX
Docket,’ 19,... to be held on Thursday, April 2001.” clerk’sThe

explained:letter

This docket involves cases which the court maybelieves not
aneed full written opinion. The cases on this docket are

heard before three courtsupreme justices, with each side
receiving five ofminutes uninterrupted argument. If the
court anyhas itquestions, will ask them at the ofend the
five minutes. These cases will receive a written order with
reasons for the disposition.court’s The decision will be

Anyunanimous. cases in justiceswhich the splitthree or
which they subjectbelieve should be the of a full written
opinion will be to full Anyreferred the court. such referral
will take forpriority any rescheduling.

. . . This date is much yoursooner than case would be
heard if you waited turn inyour queuethe awaiting

Nevertheless,argument. if you believe your case is not
treatment,appropriate for youthis may file a tomotion

yourhave case so,removed from the 3JX Docket. If you do
please detail youthe reasons believe the case has been
inappropriately selected.

The timelydefendant moved to have his case removed from the
docket,3JX stating that hadhe a constitutional right to have his

byappeal heard the whole court. The court granted the defendant
an toopportunity and arguebrief his motion orally. Before us is the

ofquestion whether the Due Process Clause of the HampshireNew
Constitution, I,N.H. 15,CONST.pt. art. entitles the defendant to:
(1) (2)have his appeal by justices;heard five a fifteen-minute

(3)argument; and a full written opinion ofdisposing his case. The
defendant arguesalso that the court requiredwas to articulate
standards for onplacing cases 3JXthe docket.

Because the defendant solelyrelies upon Constitution,the State
we do not engage in a separate federal due process analysis, see

Summers, 429, (1997),State v. 142 N.H. 431-32 but rather cite
authorityfederal as an aid to our analysis under the State Consti-

tution, LaForest, 286, (1995).see State v. 140 N.H. 292

The New Hampshire guaranteeConstitution does a rightnot
appeal.to More itspecifically, does not provide appellantsthat are

entitled to have their arguments byheard five judges, to fifteen
minutes of oral argument, or to a full opinionwritten disposing of
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of theconstitutionalityin theassessingConsequently,cases.their
duedocket, to our standard3JX we lookin theemployedprocedures
(“If(1985)119, 122127v. N.H.Cooper,Stateanalysis. Seeprocess

of the Stateintegral partas ‘ancourtsappellatecreateda State has
of aguilt or innocencethefinally adjudicatingforsystemtrial

comportmustdeciding appealsindefendant,’ usedproceduresthe
(brackets omitted));protection.”equalandprocesswith due Griffin

387, 39312, (1956); Lucey,v. 469 U.S.EvittsIllinois, 18v. 351 U.S.
three factors:(1985). analysis considersdue processOur

by theaffectedthat will beFirst, interestprivatethe
second, deprivationof erroneousaction; the risk anofficial

used, and theproceduresthrough theinterestof such
value, proceduralorif of additional substituteany,probable

interest, includ-finally, the Government’sandsafeguards;
administrativefiscal andinvolved and theing the function

re-proceduralorthe substitutethat additionalburdens
entail.wouldquirement

omitted).(2001)295,A., (quotation298re Richard 146 N.H.In
ofthe thedeprivationin this case isprivateThe interest at stake

a interest. “Becausesubstantialliberty, unquestionablydefendant’s
substantial, we mustat stake in this case areprivatethe interests

againstof those interestsdeprivationrisk of an erroneousweigh the
(quotationsat and bracketsinterest.” Id. 298government’sthe

omitted).

deprivation of theassessingIn of an erroneousthe risk
interest, aspectsof of theliberty examine each thedefendant’s we

posed byfirst the risk thechallenges.he considerprocedure3JX We
court, inthethree-justice panel, five-justiceof a rather than fulluse

on appealthat because hedeciding argues3JX cases. The defendant
finding guilt by judgea of made a“overturning]the burden ofhas

600,below,” (1973), reducingv. 417 610 thejury Moffitt,or Ross U.S.
from to his thejudgesof five three increases burden. Whilenumber

having greatervalue in aargument an inherentpositsdefendant’s
case, toon his fails considerjustices sitting any argumentnumber of

into the 3JXsafeguards incorporatedbeenthat certain have
ofreducing justices.the the numberprocedure impactto limit of

instance, statute, supremenumber of courtbyFor the minimum
three, 2000),justices constituting (Supp.a is RSA 490:7quorum

two,a or of theallowing disposition by majority,thus for of a case
however,docket, alljustices. the of the 3JXsittingthree In case

of thedispositionthe must on theagreethree members of panel
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case. If the full complement agreement,of three is not in procedures
have been established to the casereargue before the full court on an

Moreover, that,basis. theexpedited procedure provides3JX also if
after argument, the concludes forpanel any reason that the iscase

court,more appropriate byfor consideration fullthe it will likewise
be referred to the full court for Inreargument. of thelight
procedures specificallyestablished to limit the risk of erroneous

isdeprivation, we conclude that there little if any risk associated
a three-justice panel. Mills, 953,with Accord v.3JX State 706 A.2d
(Vt. 1998)955 (holding constitutional Vermont’s “rocket docket”

aemploying three-justice panel rather than the court’s full comple­
justices);ment of five Ryan Supply Company and Consol. Undercf.

(Miss. 1954)Brett, 721,v. 75 So. 2d 721-22 (upholding nine-member
five).sitMississippi Supreme power panelsCourt’s to in of

We next examine deprivationthe risk of erroneous of the defen-
dant’s liberty interest associated with providing an uninterrupted

minutesfive of oral anargument byfollowed unlimited forperiod
questioning by justices,the thanrather our usual ofpractice fifteen
minutes of oral argument by justices.inclusive of thequestioning
There is no anprovision guaranteeing anyconstitutional appellant

argument, greateroral much less a period argumentof time for oral
provided Indeed,than that onarguedto cases the 3JX docket.

argument on appeal ingredient“[o]ral is"not an essential of due
Johnston,process.” 266, (1948),Price 286v. 334 U.S. onoverruled

Zant,grounds (1991);other v. 499by McCleskey U.S. 467 see Lucret
Oxio, (D. 1977).47,v. Supp.Galarza Jimenez 440 F. 49 P.R.

Moreover, the appropriately argumentdefendant conceded at oral
inthat some cases “five minutes is probably plenty.” Such a time

rules, that,limitation is with provide althoughconsistent our which
argument shall be limited to not“[o]ral more than 15 minutes to a

court),”(including by shortened,side the it orquestions “may be
with, by ofdispensed order the court.” SUP. CT. R. 18. While oral
isargument decision,of assistance to the court in its wereaching

unpersuaded shorteningare that it in appropriate cases acreates
substantial risk of deprivation.erroneous

Finally, order,we the deciding byconsider risk that the case
rather than fullby opinion,written will result in an erroneous

of thedeprivation liberty. potential decidingdefendant’s The risk in
by fullbycases order rather than is that notopinion the court will

be as in itsrigorous analysis because the case no precedentialhas
that,value. This risk is byreduced first the fact as a casewith

disposed byof full theopinion, justifycourt must the result based
on applicable law and must forth the forset basis its decision in the



documents, foravailableSecond, are publicorders3JXorder.
HampshireNew Barby theand, arepresent, publishedatreview

criti­subject to review andare thereforeThe ordersAssociation.
risk that theminimize therequirementsThesepublic.thebycism

impermissible ground.oron erroneousdisposed of anbecase will
of an order createsin forma decision theissuingthatconcludeWe

deprivationwill suffer erroneousno that the defendantor risklittle
(Okla.810, 810-12 Crim.State, 847 P.2dv.his liberty.of JohnsonCf.

with1993) format conformssummary(holding opinionuse ofApp.
process).due

of thedeprivationerroneousthe risk ofHaving assessed
use of the 3JXwith theinterest associatedlibertydefendant’s

utilizingininterestgovernmentalnow to thewe turnprocedures,
caseloadthirty supremethe courtyears,In theprocedures. pastthe

— range of 100 in thefrom in thedramatically filingsexpandedhas
Beeson, Hampshirein See Is Newto 900 the late 1990s.early 1970s

Crisis?, N.H.B.J., JuneAddress Its CaseloadPrepared Appellateto
sitting on court2001, 51, justicesof the has53. The numberat

towayshave looked for increaseAccordingly,remained constant. we
regard rightsfor the ofmaintaining highestwhile theefficiencyour

interest at isgovernmentalwe hear. The stakethose whose cases
first, coincides thegovernmental interest withthus twofold: the

fair,a accuratereachingof the defendant ininterestsprivate
second,liberty;to him of hiserroneously depriveso as notdecision
partieswith interests of allgovernmentalthe interest coincides the

in timelyin their and decided aappeal havingto an cases heard
fashion.

the little orConsidering challenged procedures posethat 3JX
libertyof of defendant’s and thatdeprivationno risk erroneous the

government’s timely,in a fair and effectiveprovidingthe interest
theparties supremefor of matters of all beforeforum the resolution

substantial, conform withproceduresconclude that thecourt is we
process.due

analso that is absence of stan-complainsThe defendant there
contrary,the thefor cases for 3JX docket. Toselectingdards the

in its decision. The 3JXmanycourt considers factors selection
to treatment for thoseprovide expeditedwasdocket established

forgeneral,In we looklending themselves to such treatment.cases
partiesof the isin resolution the issue betweencases which

of the case is low. Casesand the valueparamount precedential
placementfor on the docket include:warranting consideration

in settled to thesingle-issue applywhich the court will lawcases
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case;facts of the error-correction cases and cases involving allega-
tions of settled;abuse of discretion in areas where the law is cases
in which no ofsubstantial issue law is andpresented; cases involving
questions of the sufficiency of the evidence. Our selection of a case

not prejudgment Likewise,does reflect a of the ofoutcome the case.
our of aselection case does not anreflect assessment of its
“importance”; neither the amount in controversy in a civil norcase

gravitythe in aof the offense criminal ofcase is determinative our
Rather,decision. to expedite straightforwardwe endeavor relatively

settled,incases which the area ofrelevant law is providingthus
inbenefits both to the the ofparties, expeditedform resolution of

issues,their inand to the the form ofpublic, speedierthe treatment
of all thatcases a reduced backlog affords.

The defendant’s remaining arguments lack merit and warrant no
321, (1993).v.Vogel Vogel,further discussion. See 137 N.H. 322

Having concluded that the defendant’s toopportunity argue his
case on the 3JX docket comports process requirements,with due we
deny his motion to remove the fromcase the 3JX docket.

Motion denied.

Brock, c.J., Broderick,and dalianis, JJ.,Nadeau and
concurred.
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