
648

Portsmouth District Court
No. 2000-250

HampshireThe State of New

v.
DuffyBrian

July 23, 2001

(ConstancePhilip T McLaughlin, attorney general Stratton,N.
assistant attorney general, on the brief and orally), for the State.

Law Stevens,Mark of Salem L. Stevens{Mark on theOffice of
brief and orally), for the defendant.

NADEAU, defendant,J. The Brian Duffy, appeals his conviction in
the J.)Portsmouth District {Taylor,Court on one count of driving
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1996).(amended 1995,(1993) HeRSA 265:82intoxicated. Seewhile
(1) evidenceadmitting opinionbythe court erredthat trialargues

(2)(HGN) and certaintestgaze nystagmusthe horizontalregarding
during booking process.the Westatements madeof the defendant’s

and remand.reverse
19,1999,On December anthe followingrecord discloses facts.The
theobserved defen-Departmentof the Portsmouth Policeofficer

circle. Whilenear Portsmouth trafficoverturned vehicle thedant’s
defendant, “faint odor” ofthe officer detected theto thetalking
breath, appearedthat the defendanthis and observedonalcohol

that he hadindicatedthe defendantUpon questioning,nervous.
waitingbeverages. After tenthree alcoholicrecently consumed

test, one-legged standminutes, HGN thethe officer conducted the
perfor-Thewalk-and-turn test. defendant’snine-stepand thetest

that the defendant wasthese indicated to the officermance on tests
intoxicated.

and, after the defendantofficer the defendantThe arrested
tohim thetesting, transportedrefuse chemicalhe wouldindicated

cruiser,in the an officer read the defendant hisstation.police While
(1966).Arizona, 384 436 Therights. Miranda v. U.S.Miranda See

thatthat the defendant said he understood theseofficer testified
evidencing exchange.There is no waiver this Thererights. written

station,in of an Once at the thenothing the record oral waiver.is
rightswas his to the administrative licensedefendant read relative

(ALS) statute, and to fill a form requiringinstructed outsuspension
to questions.write initials nexthim to his several

inrightsafter his Miranda thebeingAbout ten minutes read
cruiser, immediately followingand the officer’s instructions to

form,questions byto on the the defendant was askedrespond ALS
had“approximately Respond-the officer how much he had to drink.”

Coke,had one anding, the defendant indicated that he “Jack and
to the Hammer heRustythen he said that he went . . . where said

trial,tohad three Jim Beam and Prior the defendanthe waters.”
motion suppressfiled a in limine to these statements.seeking

objec-overrulingbasis for the defendant’soffering anyWithout
tions, the trial court admitted statements.these

trial,Following appeal,the defendant convicted. Onwas the
(1) inargues admittingthat the trial court erred evidencedefendant

a forestablishingof the HGN test without first foundation the
(2)of that test that his statements madevalidityscientific and

the have been becauseduring booking process suppressedshould
knowingly voluntarilydid not that he and waived hisprovethe State
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rights.Miranda find the defendant’s argumentWe second disposi-
case,tive of this and it first.address

The hisdefendant contends made theduringstatements
booking process should have been suppressed under both the State

Federaland Constitutions. “Because our ConstitutionState affords
protection to agreater criminal defendant than the Federal Consti­

intution State torequiring provethe the voluntariness of the
beyonddefendant’s a doubt bystatements reasonable rather than a

evidence,preponderance of the we need not a separateundertake
Ford,analysis.” 57, (1999);144federal State v. N.H. see60 also N.H.

I,pt. art.CONST. 15.
beginmust our withinquiry presumptionWe the that a defendant

Gravel, 172,did not waive his See State v.rights. 135 N.H. 178
(1991). A express Torres,waiver need not be to valid.be See 130

Rather, whether,N.H. at 343. must totality“we ascertain under the
circumstances,of the defendant’s understandingthe of his rights

with supportshis conduct court’scoupled rulingthe trial that he
voluntarily, knowingly,otherwise and intelligently rightswaived his

beyond a Id.reasonable doubt.”

The burden lies with the State to demonstrate abeyond
reasonable doubt that defendant knowingly voluntarilya has and

Torres,his rights. 340,waived Miranda See State v. 130 N.H. 342-43
(1988). waiver,To aid us in a trialreviewing court’s ofdetermination

requiredwe have to expresstrial courts “enter an finding that the
(and confession)anywaiver was voluntary beyond a reasonable

(1978).Gullick, 912,doubt.” State v. 118 N.H. Though915 the State
correctly ourpoints rulingout that in did not aGullick create

right explicit record,substantive to an inrulinghave the such
nevertheless,rulings, this courthelp understand whether the trial

applied findingcourt the correct standard in the awaiver of
Radziewicz,rights. 205,defendant’s See State v. 122 N.H. 211

(1982). “We will not trial finding[thereverse on the ofissuecourt’s]
evidence,waiver unless the inweightmanifest of the when viewed

State,most tolightthe favorable the is to the v.contrary.” State
Dumas, (2000) omitted).301,145 N.H. (quotation302

record inThe this case demonstrates that the defendant indicated
that he understood whenrights they explained byhis were to him

inthe officer the Whethercruiser. the defendant hisunderstands
however,andrights whether the defendant has his rights,waived

separate Gullick,are two matters. See N.H. at 915.118

waiver,Given that there no expresswas we look to the
surroundingdefendant’s course of conduct and the tocircumstances
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v.Staterights.hisimpliedly waivedif the defendantdetermine Cf.
(1977) enforcement888, (reminding lawButler, 117 N.H. 891

relying upon impliedof whendangers suppressiontheofficials of
are thealone). here thatcircumstancessignificantThewaivers

cruiser, to policein the taken therightswas read hisdefendant
thebooked, onrequired questionsto answerhe waswherestation

a chemical test.form, decide whether to takerequired toandALS
The defendantwhich, an officer.interrogated byheFollowing was

ofrefreshinga“intervening events” necessitatedtheseargues that
interrogation.warnings beforethe Miranda

he understandsorallyfirst indicates thata defendantWhere
dialogue with thethen initiates ahis to remain silent andright

voluntaryandknowingthatconclude apolice, generallycourts
McCluskie, 975,A.2d 977See, v. 611Statee.g.,has occurred.waiver

Aversa,(Me. (1992); 5011992), denied, 1009 State v.cert. 506 U.S.
(Conn. 1985) of the370, (applying preponderancetheA.2d 376

if the was andvoluntaryto determine waiverstandardevidence
there has anrecognizedThis court that where beenintelligent). has

test, theintervening polygraphand anexpress written waiver
because issubsequent statements are admissible “theredefendant’s

him of rights continually.”no se to remind his Stateper requirement
(1998), denied,Monroe, 857,142 N.H. 525 1073v. 868 cert. U.S.

(1999).

case, however, differs from the above cases in twoThis
First, Monroe,inrespects. unlike the defendant hereimportant

inrights, orally writing.waived his either or Underexpresslynever
circumstances, a inthe State bears heavier burden demon­these

specific gavethat conduct combined withstrating understanding
Second, inimplicationto the of waiver. unlike the McCluskierise

cases, conversation,and Aversa here the defendant did not initiate
police interrogation.rather the officer initiated

Additionally, given requiredthat the defendant was to answer
questions booking questions immediatelyform and standardALS

heprior being evening, may veryto asked how much he drank that
thethought requiredwell have he was also to answer officer’s

question. findingsThere are no facts or to refute such a claim. While
suggests that the defendant have understood hismaythe evidence

rights, voluntarilyfact establishes waived hisno whatsoever that he
right policeto remain silent before he the officer’sanswered
question. against weightit was manifest of theWe conclude that the

find that aproved beyondevidence to the State reasonable doubt
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voluntarily intelligentlythat rights.the defendant and waived his
Accordingly,we andreverse remand.

arguesThe defendant also that the results of the testHGN were
improperly likelyadmitted. Because this issue is remand,to arise on
we will Frost, (1996).address it. See 493,State v. 141 N.H. 498 New
Hampshire requires opinionofRule Evidence 702 that evidence,

upon principles,based scientific must meet a threshold level of
reliability Hungerford,to be admissible. See State v. 142 110,N.H.

(1997).121 This court has never decided if the HGN test is based on
principles meaningscientific within the of Rule 702. The trial court

any preliminary regard.did not make determination in Rather,this
respect very, veryevidence,with to the noted,the court “it’s

subjective, opinion question weightin this Court’s . . . it’s a ofwhat
give guess.”it,I I

remand,On if the State intends to offer ofevidence the HGN
recentlytest, factuallyit should note that this ordered,court in a

procedurally case,and similar that the Concord District Court hold
hearing regarding reliabilitya the of the HGN test and whether

requires preliminary findings priorRule 702 to its admission. See
(N.H.Dahood, 2001).State v. No. 5,99-510 June

Reversed and remanded.

BROCK, C.J., DALIANIS, JJ.,and BRODERICK and concurred.
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