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(“Where an(1977) acted to783, providethe haslegislature784N.H.
situation, [thirty-thatsubstantively analogousin aperiodappeal

aguidelinefair as to what constitutesprove aday] period will
time.”).reasonable

Affirmed.

JJ.,DUGGAN, con-BROCK, NADEAU, andC.J., and DAL1ANTS
curred.
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EC., (John& Spellman,Ransmeier of Concord C. Ransmeier on
orally),the brief for petitioners.and the

McLane, Middleton,Graf, RA.,&Raulerson of Portsmouth
(■Charles DeGrandpre brief),A. and Sarah B. Knowlton on forthe
the respondents.

Aeschliman, Portsmouth,Nicholas R. of special adguardian
litem, joined in petitioners’the brief.

Reno, P.A.,Orr & of (MaryConcord Susan andLeahy Gayle M.
brief),Braley on the guardianas ad to knownlitem certain and

unknown potential beneficiaries.

DALIANIS, J. This is an interlocutory rulingtransfer without from
J.).Hillsborough (Cloutier,the ProbateCounty Court SUP.See CT.

R. 9. petitioners,The trustees ofthe a declaration of trust made by
others,Frederic C. Dumaine and ask the court to determine

whether inthe word “children” the net income ofprovision the trust
should be interpreted to include of whodescendents Dumaine are
neither his children nor grandchildren. The tworespondents, of

ingrandchildren, joinDumaine’s the petitioners’ request. We hold
that the settlor of the trust intended the word “children” to be
interpreted literally.

followingThe facts presentedwere the foundby bytrustees and
the court. wasprobate The trust created in 1920. trustThe income
is ofduringdistributed the life the trust to netaccording the income

II,provision inset forth article 3 of theparagraph trust instrument.
provision,Pursuant to this the musttrustees determine the net

income of trust annuallythe and distribute one-half it toof the
principal. provision the topermitsThe trustees distribute the other
half “to legitimatethe children of C. orFrederic Dumaine to their
legitimate surviving children.”

The havetrustees sole discretion to determine who will receive
whatincome and in amounts. The are permittedtrustees to “omit all

or anyfone]” from the of thoseclass to whom income is distributed.
Despite grant authority, historicallythis broad of trusteesthe have

basis,perdistributed on stirpes equalnet income a it intodividing
shares with share for andlivingone each child one for of theeach

livingdeceased children with issue. haveThey paid one share to
each of living representa-Dumaine’s children and share on aone

legitimatetional basis to the ofliving children each deceased child.
children,Since the of the last ofdeath survivor Dumaine’s seven the

trustees have distributed one-half of the income on per stirpesnet a
basis to Dumaine’s grandchildren. grandchildrentwelve The twelve
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likelyit isand thusfifty-six seventy-four,torange agenow in from
(atthe trust terminatesor more of them will die beforethat one

now).fromtwenty-one yearsleast
court to1999, probatethepetitionedtrusteesIn June the
toprovision referin the net incomethe word “children”interpret
to laterbut alsograndchildren,to children andonlynot Dumaine’s

income theto distribute topermitting the trusteesgenerations, thus
interlocutoryThis transfergrandchildren.ofchildren deceased

all the construc-before us advocateparties appearingfollowed. The
bytion the trustees.advocated

be liber­interpretedword “children” shouldWhether the
of the settlor of thedepends upon the intentionally literallyor

(1986).Dumaine, 497, 505v. 128 N.H. Whentrust. See Bartlett
instrument,by a writtenan inter vivos trust evidencedinterpreting

by provisions of thethe trust are determined the“the terms of
light of all circumstances andin the theinterpretedinstrument as

intention of the settlor with. . evidence of thecompetent. other
omitted).and The(quotationto the trust.” Id. bracketsrespect

thefact of the of rests[settlor]“determination of the ultimate intent
267,Newhall, (1952);97 N.H. 272 seeSylvesterwith court.” v.[this]

396, (1988).Smith,re 131also In Trust N.H. 397u/w/o

intent, look theTo determine the settlor’s we first to
searching proper interpretationof trust. “In for the oflanguage the

instrument, requireused in a that the words andwords written we
Dumaine,Inphrases meaning.”be their common re 135 N.H.given

omitted).103, (1991) (quotation107 “The nature and extent of the
to beneficiaries is to determined from thegiveninterest trust be

whole instrument and not from an isolated Indian Headphrase.”
(1963).Rawls, 142, examineNat. Bank v. 105 N.H. 145 We extrinsic

inonlyof the settlor’s intent if the used the trustlanguageevidence
Bartlett,ambiguous. 128 at 505.instrument is See N.H.

provisionof as follows:portionsThe relevant the net income are

At the of shallyearend each calendar the Trustees
trust;the of . . .determine net income the [one-half]

in ...may paythereof the Trustees their sole discretion to
legitimate children Frederic C. Dumaine to theirthe of or

surviving children. The shall have fulllegitimate Trustees
discretion to decide to which of said children of Frederic C.
Dumaine, children,or said surviving paymentstheir shall

made, including rightbe and the amount thereof the to omit
or anyall ....



682

ordinarily“The word ‘child’ ameans son or daughter;a a
271;descendent in the Sylvester,first 97degree.” N.H. at see also

(1964) (theEstate, 99,In re Merrill N.H. 102 ordinary106 meaning
of the word “children” not grandchildren).does include Relying

Barker, (1891),principally upon Edgerly v. 66 partiesN.H. 434 the
argue that the word “children” may generations.include later We
hold trust,that in the context of this the toword refers first
generation only.descendents

The byeases cited parties distinguishable. instance,the are For
provisionthe in Edgerly, unlike the net income provision, referred

grandchildrento the testator’s and their heirs. Id. at 449. In that
context, we that it permissibleheld was for the ofchildren deceased

tograndchildren take from the will. atSee id. 447-51.
will inSimilarly, provisions supremethe the state court decisions

bycited the parties, provision, requiredunlike the net perincome a
See,stirpes Estate, 109,In ree.g., Clark’s 59 A.2ddistribution. 113

(Pa. 1948) (where provision requires to stirpes,children take per the
grandchildren); 242,word includes In re Englis,Estate 255 A.2dof

(N.J. (where1969)246 provision requires grandchildren to pertake
stirpes, ‘grandchildren’“the terms ‘children’ and are to be read in

sense, descendents”).includingtheir broader their Inlineal Estate
Englis, New Jersey Supremethe Court ruled perthat the stirpesof

distribution that the was inthinking“indicate[d] testator terms of
five blood lines rather than individual Id.grandchildren.” As the
court explained, children,inheritance of“[t]he those the testator’s
great-grandchildren, furthers the testator’s intent to equallybenefit
the five linesblood which issued from his surviving Bychildren.” Id.
contrast, netthe income anprovision expressly permits unequal
distribution in that it the toallows trustees omit beneficiaries from
the distribution and does not torequire equalizethem outpayments
of future income.

Thus, interpretwe the word “children” in netthe income
literally and itprovision permitconstrue to the totrustees distrib­

and,ute one-half of net to uponthe income Dumaine’s children their
demise, Bartlett,to grandchildren.Dumaine’s N.H. atSee 128 503.
Additional for issupport interpretationthis found in III ofarticle

trust, provides terminates,the which that when the trust the
“inprincipal must be toequal amongdistributed shares and the

legitimate orissue lineal descendents of the children of Frederic C.
time,Dumaine at that in eachliving taking by rightcase of

representation.” Had Dumaine theintended trust income to be
generations,distributed to later he languagewould have used

similar to that in article III.
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unambiguous,toincome beprovisionthe netAlthough we believe
supportsby partiestheprovidednote that the extrinsic evidencewe

expresslythat DumaineThat showsconstruction. evidenceour
trust incomestirpes distribution ofperto either arequiredeclined

forin thenot distributed reservethe hold amountsor that trustees
payments.not to maketheyto whom electedof thoseheirs

of incomeinterpretation the netthat a literaldisagreeWe
theto distribute trustgivenis Dumaine’s intentillogicalprovision

of the trust.uponto his the terminationall of descendentsprincipal
of trust income to firstthe distributionDumaine have limitedmay

to the of the trustincrease sizesecond descendentsgenerationand
into have an interest thegenerationslaterand intendedprincipal

could notargumentThe that Dumaineonly. trustees’principaltrust
thirty years duringor which notwentythere to behave intended

the of net incomeby languageis theincome is belieddistributed
itself, income to be distributedrequiredoes not thewhichprovision

at all.
ofsum, competentthe and evidenceIn all of circumstances

of word “chil-favor literal theinterpretationDumaine’s intent a
Bartlett, at 505.128 N.H.in net income Seeprovision.dren” the

Remanded.

DUGGAN, JJ., concurred.NADEAU and
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