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unambiguous,toincome beprovisionthe netAlthough we believe
supportsby partiestheprovidednote that the extrinsic evidencewe

expresslythat DumaineThat showsconstruction. evidenceour
trust incomestirpes distribution ofperto either arequiredeclined

forin thenot distributed reservethe hold amountsor that trustees
payments.not to maketheyto whom electedof thoseheirs

of incomeinterpretation the netthat a literaldisagreeWe
theto distribute trustgivenis Dumaine’s intentillogicalprovision

of the trust.uponto his the terminationall of descendentsprincipal
of trust income to firstthe distributionDumaine have limitedmay

to the of the trustincrease sizesecond descendentsgenerationand
into have an interest thegenerationslaterand intendedprincipal

could notargumentThe that Dumaineonly. trustees’principaltrust
thirty years duringor which notwentythere to behave intended

the of net incomeby languageis theincome is belieddistributed
itself, income to be distributedrequiredoes not thewhichprovision

at all.
ofsum, competentthe and evidenceIn all of circumstances

of word “chil-favor literal theinterpretationDumaine’s intent a
Bartlett, at 505.128 N.H.in net income Seeprovision.dren” the

Remanded.

DUGGAN, JJ., concurred.NADEAU and
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(KevinLLP,Nixon ofPeabody Manchester FitzgeraldM. & a. on
brief,the Mr. Fitzgerald orally),and for the petitioner.

Gordon, P.A., Saunders,Shaheen & of (ArpiarConcord G. Jr. and
brief,Cinde Warmington on the Mr. orally),and Saunders for the

respondents.

(‘WalterPhilip McLaughlin, generalT. attorney L. Maroney,
senior general),assistant filed aattorney statement of asthe State
amicus in ofsupport Optima Healthcare,curiae Inc.’s toopposition
petition Healthcare,of CIGNA Inc.

NADEAU, Healthcare,J. Inc.,The petitioner, CIGNA formerly
(CIGNA),known as New Hampshire,Healthsource Inc. petitions for

the issuance of ofwrits mandamus and prohibition to the
J.).(Cloutier,Hillsborough County Probate Court grantWe the

petition prohibition.for
(Elliot)The following facts in record.appear Hospitalthe Elliot

(CMC)and Catholic Medical are communityCenter inhospitals
Manchester, organized nonprofit 1994,as charitable institutions. In
the supporting organizations 'for Elliot and formmergedCMC to

Health,respondent Inc.,Optima a new supporting organization for
(referredboth hospitals. Respondent Optima to,Corp.Healthcare

Health, Inc.,collectively with Optima Optima) jointas is a regional
operating company may looselythat be asdescribed the parent
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such,Health, it has exercisedInc. Ascorporation Optimaof
Elliot andmanagement authority over CMC.

General,10, 1998, Attorney as theHampshireOn March the New
trusts, addressingissued a concernsreportdirector of charitable

its decisionhospitals, particularlyof theOptima’s managementover
therebyElliot facility,all acute care services at theto consolidate

to as anCMC’s charitable mission serveeffectively terminating
Thereafter,in specialManchester. twohospitalacute care Catholic

trustees, by agreement attorneybetween theappointedboards of
and decided that Elliot and CMC should disaffiliategeneral Optima,

hospital.should serve as an acute careseparatelyand that each
25, 1999, attorney general Optima jointlythe andFebruaryOn

probate court to oversee the disaffiliationpetitioned process.the
allegingin probate proceedings,CIGNA moved to intervene the

Elliotpayor Optima,that it was a to certain contracts withparty
moreOptima hospitalsand under which and the owed CIGNACMC

probate partic-than million. The court allowed CIGNA limited$1.8
byand the court.ipation subject imposedto restrictions conditions

1999,27,April probate appointed specialOn the court a master
(1997)pursuant to RSA 547:37 issued its second interim orderand

inruling, part:

finds that the in which this Courtduring periodThe Court
assets ofjurisdictionshall exercise over the charitable

subsidiaries,Optima, Hospital,Elliot CMC and their claims
are,of oragainstcreditors and other claimants those assets

to ofmay inextricably proper dispositionbe linked the such
Therefore, itsassets. the Court shall exercise concurrent

jurisdiction with Superior involvingthe Court over cases
adjudicatecharitable and trusts to claim aany byuses

find,maycreditor or claimant as to which the onCourt
by any party, petition by anymotion or on creditor or

claimant, reasonablyis to oflikely dispositionaffect the
charitable assets under the ofsupervision this Court.

While the action wasprobate proceeding, Optima and CIGNA
disputed the amounts due the payorunder contracts and to which

31, 1999,theyparty Optimawere owed. contended that as of March
$15,114,897 contracts,it was owed under the and that hadCIGNA

failed to with data as underprovide Optima requiredreconciliation
the contracts. CIGNA maintained that it owed more thanwas $1.8
million, purported rights byand to avail itself of contractual set-off
withholding periodic payments Optimadue to under the contracts.



inOptima sought probaterelief the court while CIGNA claimed that
parties contractually disputes.the were bound to arbitrate their

23, 2000,June toattemptedOn CIGNA commence arbitration
proceedings before the American Health Lawyers Association
(AHLA). petitionedCIGNA also the court tosuperior compel

disputes regarding yearsarbitration of contract 1999 and 2000.
filed inOptima probatemotions both the court and the superior

seekingcourt to to withdraw itscompel superiorCIGNA court
petition stayand to dismiss or its for arbitration withrequest the

inOptima probateAHLA. also filed motions court aseeking
contracts,parties’ payordeclaration of the interests under the an

award of to and andamages Optima requiringorder CIGNA to
periodic paymentsresume under the contracts.

probate granted Optima’sThe court motions to halt CIGNA’s
arbitration and orderedefforts CIGNA to cease and desist from
withholding payments Optimato under the contracts.payor The
court approved by specialalso a recommendation the master
concluding that inby participating probate proceedings,the court

had probate jurisdictionCIGNA consented to the court’s and waived
rightits to withcompel compliance dispute provisionsthe resolution

of the payor contracts.
court,a petition original jurisdictionCIGNA filed for with this

11,topursuant Supreme alleging probateCourt Rule that the court
(1)by:erred to rule ondeclining CIGNA’s motions to dismiss for

(2)subjectlack jurisdiction; enjoiningof matter CIGNA’s exercise
of its rights payor concedingset-off under the contracts while that

(3)met;none of for anrequirements issuing injunctionthe had been
declining to rule on motions for of anpostingCIGNA’s the

(4)bond;injunction todeclining compelrule on CIGNA’s motions to
arbitration pursuant payor disputes concerningto the contracts of

(5)2000;contract 1999years orderingand CIGNA to withdraw its
arbitration, court,compel pendingmotion to in tosuperior contrary

(6)(1997);the inprocedure rulingset forth RSA 542:3 and that
had rights by interveningCIGNA waived its contractual arbitration

as a creditor.
(1) injunctionCIGNA seeks: a writ of mandamus to order that the

(2)dissolved;against a of holdingfurther set-off be writ mandamus
probate subject jurisdictionthat the court lacks matter theover

dispute ordering probatecontractual and the court to dismiss the
(3)arbitration;or forproceedings refer them and a writ of

courtprohibition barring probate attemptingthe from further to
adjudicate claims between and hospitals. Optima arguesCIGNA the
that requested legalthe writs should not issue because the stan-
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prohibition met and becausehave not beenanddards for mandamus
jurisdiction andprobate itswithinwere bothcourt’s actionsthe

proper.

extraordinary See,prohibition writs.areandMandamus
Conway,Property 127e.g., v. TownAssoc.OwnersRockhouseMt. of

(1998).(1986); 128, AMone, 132143N.H.593, Petition602N.H. of
performcompel public to aofficialto ais usedwrit of mandamus

perform, or to vacatetohas refusedthat the officialministerial act
arbitrarilyperformedpublic orthat wasofficial’sactresult of athe

(1989).Guy 742,Commissioner, N.H. 747131J. v.in bad faith. See
onlydiscretion, of mandamuswill, issue ain writcourt itsThis

right requestedapparentpetitioner to the reliefhas anwhere the
fully adequatelyremedy relief. Seeaffordandother willand no

(1978).Beaudry, 435, 437N.H.v. 118Guarracino
preventprohibition courtssubordinateis used “toA writ of

exercisingusurpingpersons orfromtribunals, officers oror other
Hillsboroughtheyjurisdiction v.are not vested.”with which

(1969).Superior itsCourt, 333, court exercisesN.H. 334 This109
discretionary power “with caution and forbear­issue such writsto

rightonly clear.” Id.the to relief isance and then when
pled requestarguesOptima “[w]hile Mandamus,foras athat

actually][CIGNA relative to itsa of Prohibitionseeks Writ
although petitionedjurisdictional agreeclaim.” that CIGNAhasWe

compel probate court to rule on thea of mandamus to thefor writ
jurisdiction, prohibition is more suitable toof a writ ofissue its

decision,forth in this weFor the reasons setCIGNA’s claims.
prohibition proper in thisconcludethat issuance of a writ of is case.

Accordingly, petition of is denied.for writ mandamusCIGNA’s
argues prohibitionOptima inof should not issue thisthat a writ

(2)(1) adequate appellate remedy; thehas ancase because CIGNA
nothing preservechallenged “injunction” the statusdoes more than

(3) clearly unambiguouslyquo; probatethe court does not andand
by extraordinaryjurisdiction. action withlack will not “interfereWe

ordinary process appeal ofof unless there is a clear casethe
originalnecessity.” Nevertheless, ourat 334. “we will exerciseId.

jurisdiction parties publicdesire, andin circumstances where the
importantrequires, speedy inof the issuesneed a determination

(citation omitted).controversy.” Mone, at 132Petition 143 N.H.of
preventedAlthough dispute thethe before us has not disaffiliation

going probateforward, matter of theof Elliot and from theCMC
byjurisdiction important public issue, as evidenced thecourt’s is an



that resolutionattorney general’s filing.amicus curiae We conclude
of that issue at this time is warranted.

notOptima prohibitionfurther contends that a writ of should
fromprobate barring takingissue because the court’s order CIGNA

contracts served to main-payor merelyfurther set-offs under the
tain in of thisquo. by Optima supportthe status The cases cited

however, In American Federationargument, inapposite.are of
Dover, 491, (1975),Employees, Local 572 v. 115 N.H. 492 and
Court, 334,109 at toHillsborough Superiorv. N.H. we declined

prohibition stay merelyissue writs of to lower court orders that
Here,preserved quo'pending subsequent proceeding.the status a

not to court’sstay probate pendingCIGNA seeks the orders further
but rather to vacate them due to that court’s lack ofproceedings,

subject jurisdiction.matter
inFinally, Optima argues prohibitionthat a writ of will not lie this

“it argued findingcase because cannot be that the Probate Court’s
jurisdiction wrong interpretation unambiguousof is a of anplainly

conjunctionstatute.” We will address this contention in with
that court in fact hasOptima’s argument probate jurisdictionthe

over the instant matter.
Optima probate jurisdictionasserts that the court has over its

11(a)547:3, (Supp.contractual with under RSAdispute CIGNA
2000), courtgrants probate jurisdictionwhich the concurrent with

andsuperior involvingthe court over charitable uses“[c]ases
trusts, trusts, inexpressother than as that term is defined RSA
564-A:l, I.” that itOptima hospitalsfurther asserts and the are

and that contractsindisputably payorcharitable trusts the are
assets of those trusts. concludes that where theOptima probate

party against Optimacourt found that the third creditors’ claims
“are, may inextricably proper dispositionor be linked to the of

omitted),(quotationcharitable assets” and brackets the instant case
involving meaningis one charitable trusts within the of the statute.

general jurisdiction.“The court is not a court of Itsprobate
upon byare limited to those conferred it statute.” In repowers
(1992).323, mustO’Dwyer,Estate 135 N.H. 324 We thereforeof

jurisdiction the courtinterpret conferring upon probatethe' statute
thejurisdiction encompasses disputeto determine whether that

statutory interpretation,before us. In matters of “this court is the
of as in thelegislature expressedfinal arbiter of the intent the

Citywords of a statute considered as a whole.” K & J Assoc. v. of
omitted).(1997)Lebanon, 331, (quotation142 N.H. 333 first lookWe

thatstatutory possibleto the and whenever construelanguage,
andlanguage according plain ordinary meaning. Appealto its See of
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(1999). first task89, Accordingly, ourInn, 90144 N.H.MotorNaswa
of themeaningordinaryanddiscern, plaintheif possible,is to

trusts.”uses andcharitableinvolvinglanguage: “[c]asesstatutory
11(a).547:3,RSA

“involving,”termof theinterpretationanurges expansiveOptima
aasset oftheagainsta claim“it is clear thatasserting that

and, . . . withinhencethe trust‘involving’trust is a casecharitable
general“Thedisagree.WeProbate Court.”of thejurisdictionthe

contentiousto confine thehas beenin this Statethe lawofpolicy
. . .”limits .narrowcourts withinprobateof thejurisdiction

(1868). we have219, Accordingly,22948 N.H.Hayes,v.Hayes
someconnotingstatutory languageinterpret indefinitetodeclined

court’sprobatetheexpandingasrelationship probateto matters
having someeveryof issueto include determinationjurisdiction

Thus, Estatein In reit.matter beforeproperlyauponeffect of
courttheconferring probateupona statutewe held thatO’Dwyer,

jurisdictionthings probateof“‘all matters andoverjurisdiction
estates offinal distribution ofsale, andsettlementrelating to the

to determinejurisdictioncourtgrantdid not thepersons’”deceased
ofan assetwhether it wasin order to establishto real estatetitle

at former(quoting135 N.H. 324O’Dwyer,In re Estatethe estate. of
1997))1991) (amended 1992, (emphasis1993 &(Supp.RSA 547:3

225, the sameadded). at we held thatIn v. 48 N.H.Hayes Hayes,
to determinejurisdictioncourtgrant probatedid not thelanguage

will,bytrust createdaccrued under aclaims to interestconflicting
this, that itit is clearquitecourt can do . . .[probate]for the“[i]f

alloverequity jurisdictionof a generalmust be in the exercise
bytrusts created will.”

theyof these cases becauseapplicabilitytheOptima questions
1993, substantiallyAct of whichOmnibus Justicethepredate

11(a).and, See Lawssubpartin addedparticular,RSA 547:3revised
tolegislature sought expand1992, that theOptima argues284:49.

Act sothrough the Omnibus Justicejurisdictioncourt’sprobatethe
the casesfully“to hear and determinethat the court would be able

aAct revealsthat the Omnibus Justiceagreebefore it.” We
to ajurisdiction,court butprobatetolegislative expandintent

intended, instance, thegrantfor toThe legislaturelimited extent.
itswithinproperlytitle to assetspowercourt to determineprobate

aquiet proceeding,or a titledeclaratory judgmentjurisdiction by
(1997),547:ll-blacked. See RSApreviouslycourtpower probatethe
Thus,2000); O’Dwyer, 135 N.H. at 324.In re(Supp.:ll-e Estate of
payorthedetermine whetherproperlycourt couldprobatethe

Elliot, otheror someOptima,assets of CMCcontracts at issue were
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party, and could determine which of the resulting charitable trusts
would retain or acquire those contracts in the disaffiliation process.

(1997), :ll-b,See RSA 547:3-h :ll-c.

Act, however,The Omnibus Justice putwhich placeinto
many recommendations supremeof a court long range planning
commission, was not intended to expand the probate juris­court’s
diction beyond subjectthe matter fornecessary it to handle
efficiently jurisdiction.matters over which it had The legislature did
not intend that the probate court exercise jurisdictionconcurrent
with the superior court over every case in law and equity which
might result from the existence of a trust. Nor did it intend to force
a party entitled to a injury trial superior subjectcourt to first itself
to a trial a probatebefore court judge and then to anappeal adverse
decision to the superior jurycourt for trial. We hold the statutory
provision that superiorthe court will “cognizance”take of matters
in probatethe court for which there is a right by juryto trial did not
deprive litigants of rightthe to forapply relief in superior court
without first applying for the same relief in probatethe court. See

(1997).RSA 491:7
The legislature presumedis to know of the narrow construction

givenwe have previous jurisdictionstatutes conferring on the
probate Lebanon, (1915).court. 23,v.Waterman 78 N.H. 24 IfCf.

legislaturethe expanded jurisdictionintended to confer the on the
probate advocates,court Optima not,that “they think,would we
have left their intention to be singleinferred from a doubtful
expression . . . but would have conferred inauthoritythe plain and
explicit terms.” Hayes, 48 N.H. at 230.

The current third party litigation between CIGNA and the
hospitals does not require resolution before disaffiliation occurs. In
fact, disaffiliation has already occurred. purposeThe of the enabling
legislation under the omnibus law providewas to that directlyissues
involving a trust or estate that had to be decided in order for the
probate court to exercise its authority could be handled partas of

probatethe proceeding rather than requiring the probate proceed-
ing to stayedbe while ancillary issues were in superiorresolved
court.

hold, therefore,We that RSA 547:3 does not uponconfer the
probate court general jurisdiction adjudicateto contractual claims
between charitable parties.trusts and third We also conclude that in
light of our prior rulings probateon the jurisdiction,court’s the
court’s lack jurisdictionof in this case was sufficiently clear to
warrant a writ of prohibition. Accordingly, we order the probate
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contractualover thejurisdictionofthe exercisecourt to cease
CIGNA, vacate all ordersand weandOptimadisputes between

jurisdiction.purportedunder suchcourtprobatethebyissued
of otheranynot address CIGNA’swe needthis disposition,Given

claims of error.

granted;writ prohibitionPetition offor
mandamus denied.writpetition for of

MOHL,concurred;DUGGAN, JJ., MANGONES andandDALIANIS
490:3,assigned under RSAJJ., justices, speciallycourtsuperior

concurred.
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