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contractualover thejurisdictionofthe exercisecourt to cease
CIGNA, vacate all ordersand weandOptimadisputes between

jurisdiction.purportedunder suchcourtprobatethebyissued
of otheranynot address CIGNA’swe needthis disposition,Given

claims of error.

granted;writ prohibitionPetition offor
mandamus denied.writpetition for of
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(AnnPhilip T McLaughlin, attorney general Rice,M. senior
assistant attorney general, on the brief orally),and for the State.

Gordon,Law Joshua L. of Concord and LawOffice of Office of
(JoshuaBradshaw,Barbara A. of Durham L. Gordon and Barbara

A. brief,Bradshaw on the and Mr. orally),Gordon on behalf of the
Hampshire Union,New Civil Liberties for the defendant.

NADEAU, defendant, Diamond,J. The Steven challenges his
J.)conviction in (Taube,the Durham District Court of obstructing

government administration, (1996).see RSA 642:1 affirm.We
The following facts supported byare the record. The Town of

(town) (UNH)Durham and the University of New Hampshire have
—signed a document “Policyentitled on ofTown Durham Univer-

sity of New Hampshire Law Enforcement Procedures & Relation-
ships” (policy). That document inprovides part:

shall,The Town of uponDurham request of the University
of HampshireNew Director of Public inSafety, or his/her
absence, designee, deputize those qualified mem-his/her
bers of Universitythe of New Hampshire SafetyPublic
Division as police officers and shall have rightthe to
suspend their police powers cause,immediately for and to
revoke their police powers for cause. Final revocation of
their police powers shall beonly made after presentation of
reasons to the Joint Town-University of New Hampshire
Advisory Committee within a reasonable length of time.

Nowhere in the document is the University department referred to
a police rather,as department; it is referred to as the “University of

HampshireNew Public Safety established, however,Division.” It is
that the Public Safety Division is from time to time referred to as

University policethe department.
25, 1999,On March Sergeant Clancy J. McMahon of the UNH

Public Safety Division responded possibleto a disturbance taking
place in the Memorial Union Building during an intern-recruiting
presentation by Disney Corporation.the Upon atarriving the
presentation, Sergeant McMahon protestersobserved nine standing
in the front of the room wearing masks and holding signs. When one
of the protesters became disruptive, Sergeant McMahon arrested
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room.him out of thebeganand to escortdisorderlyfor conducthim
aside as hesteppedMcMahonSergeantofon both sidesPeople
crowd untilto shoulder”through the “shouldersubjectescorted the

Sergeantof him.defendant, out in frontsteppedwhoreached thehe
defendant, holdingmask andwearing athe who wasMcMahon told

McMahonway. Sergeantto out of hisneeded movesign,a that he
Thewith the defendant.eyeand made contactspoke loudly

the defen-again toldSergeantnot move. McMahondiddefendant
orvoice, wayto move out of the hedant, loud,in that he hada stern

to of the way,failed outgetthe defendantwould be arrested. When
safety officerpublicdirected another UNHSergeant McMahon

with, andchargedto him. The defendant wasnearby arreststanding
of, administration.obstructing governmentconvicted

conviction, thatarguingof thereversal hisThe defendant seeks
in the of theto arrest nameauthorityofficer lacked thearresting

validlyis not apolice departmentthe so-called UNHState because
(1990), RSA105:1 105:3police department. Citing RSAconstituted

(1990),(1990) of aauthorize the selectmenand 105:4 whichRSA
officers, the defendantandappoint, pay employ policetown to

UNH, town, employcannot andappointis not aargues that which
its own officers.police

that to the extent the town hasarguesThe alsodefendant
authority to the UNHdelegate statutoryto its arrestpurported

void. Theis ultra vires anddepartment,” delegationsuch“police
contractuallyto dele-attemptedthat the towndefendant contends

in document. Thegate police powers policyits to UNH the
us isThe narrow issue beforearguments misplaced.aredefendant’s

legallyas is aSafetyPublic Division a wholenot whether the UNH
inarrestingthe officerspolice department, but whetherconstituted

powerthis case had the to arrest the defendant.
2000) under whichsets forth the circumstances(Supp.RSA 594:10

a arrest. RSAmay lawfullya officer” make warrantless“peace
(1986), turn,594:1, “anyIII in a officer as sheriff orpeacedefines

sheriff, marshal, constable, officer orcity policeordeputy mayor
watchman, guard acting under orders whilemember of the national

110-B:6,under RSAby governorin active state service ordered the
to make in a criminal case.”or other authorized arrests Weperson

Swan, 132, (1976), the “extensivenoted in v. 116 N.H. 133 thatState
594:1 and RSApersons” granted authorityof arrest under RSAlist

protec-intent to maximumlegislative provide594:10 a“indicated]
thosecommunity.” interpretedto the therefore statutestion We

regular, specialall orpoliceto include officers whetherexpansively
auxiliary. See id.
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trialThe court found that the arresting officers had been
“asappointed police Durham,officers the town with generalfor of

police powers, including power Theythe of dulyarrest. thenwere
bysworn to their theduties town clerk. In exercising powers,these

they ultimatelyare toaccountable and under the ofcontrol the
added.)policeDurham (Emphasis lightchief.” In of this thefinding,

defendant’s contention positionthat “the of policeitself ‘UNH
officer’ not [legally]does exist” is irrelevant. The defendant does

disputenot that the position policeof “Durham officer” exists or
a policethat Durham authorityofficer has the to arrest under RSA

594:10.
The only thechallenge defendant makes to the trial court’s factual

findings relating to the officers’ appointments policeas Durham
officers is whether the Durham chiefpolice has control over the
UNH officers. The arguesdefendant that although Durham Police
Chief KurzDavid has “theoretical control” over “policeUNH
officers,” “practicalhe does not have day-to-day” control over them.

instance,The defendant argues, for that Chief Kurz does not engage
day-to-dayin supervision “police officers,”of UNH he exercises no

control over the terms and conditions of their employment, heand
not routinelydoes relatingreview UNH records to officers.

The defendant also contends that Chief Kurz notdoes set
policy for the “police department”UNH and that depart­“[e]ach

responsiblement is for its own discipline and Theoversight.”
arguesdefendant that this relationship between the Durham police

chief and the UNH “police department” supervisionviolates the and
superintendence provisions of RSA 105:1.

provides,RSA 105:1 in part:

town,The ofselectmen a when deem itthey necessary,
may appoint special police officers who shall incontinue

during pleasure selectmen,office the of the untilor their
successors are chosen or appointed. The selectmen may
designate ofone the ofpolice policeofficers as chief or
superintendent and suchas officer the of policechief or
superintendent shall exercise authority over and supervise
or officers,superintend police matrons,other police watch-
men or constables under theappointed provisions of this

officers,chapter, matrons,and said police police watchmen
or constables shall be accountable and responsible to said
chief policeof or superintendent.

plainThe languagestatute’s does not require that the of policechief
supervisionexercise actual day-to-day of all officers under his or her
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could behow controlIndeed, imagine suchit is difficult tocommand.
including thedepartments,most policeout thatgivencarried

a sevenday,hoursoperate twenty-fourdepartment,policeDurham
policeweek, year,a and thatsixty-five daysa three hundreddays

officers. We concludemorein evenlarge employcitiesdepartments
delegate day-to-dayof topermits policea chiefthat statutethe

ultimateas the chief retainslongto others soauthoritysupervisory
department.theauthority over

day-to-day supervisionthattestimonyKurz’s confirmedChief
andsergeantsthebyis exercisedofficerspoliceover Durham

he “as chief couldalthoughdepartment,him in theundercaptains
UNHsupervisinginHe further testified thatin time.”step anyat

to thea function similarofficers, chief” served“policethe UNH
that,Moreover, as withhe affirmedsergeants captains.Durham and

in“stephe couldcaptains,andsergeantsunder his ownthe officers
under theto the officersany respectat time” withpoliceas chief of
court didthat the trialcommand. We concludeUNH chief’s”“police

“arein this casearrestingin the officersfindingerr thatnot
of the Durhamcontrolto and under theultimately accountable

anythingchief,” 105:1 to requirenot read RSApolice and we do
more than ultimate control.

obstructingof thechallenges applicabilityThe defendant next the
hefor which wasstatute to the conductgovernment administration

“A ispart: personincharged provides,and convicted. The statute
violence,force, intimidation orif he usesguilty of a misdemeanor

a to interfere withpurposein unlawful act withengages any other
640:2, II, orservant, in performinga as defined RSApublic

. 642:1. Theofficial . . .” RSApurporting performto an function
ofmeans anviolating bythis statutechargeddefendant was with

“unlawful act.”
to theaccording commentaryto thearguesThe defendant that

642:1, theto RSAprovision correspondingModel Penal Code
unlawful for some reasonact in must be madeengagedunlawful

function.governmentalactor’s intent to obstruct aother than the
refusing to movestanding in front of an officer andHe contends that

law,criminal tortanyunderwhen directed is not otherwise unlawful
law, or regulation.administrative

in the separatetheargues engagedThe that defendantState
11(e)644:2, (1996) providesdisorderlyunlawful act of conduct. RSA

disorderly personis when aoffense of conduct committedthat the
peacelawful of a officer“[k]nowingly complyrefuses to with a order
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IV(a) (1996)to any 644:2,move from public place.” RSA defines a
lawful toorder include:

(1) A any personcommand issued to for the ofpurpose
preventing personsaid from committing any offense set

section,forth in this or in any section of Title LXII or Title
XXI, when the officer has reasonable grounds to believe

person offense,that said is about anyto commit such or
personwhen said is in aengaged course of conduct which

his ofmakes commission such an offense imminent ....

however,The defendant thatargues, the State’s reasoning is
(1)fatally circular because: in toorder have committed the offense

of obstructing government administration, the defendant must have
(2)been committing unlawful conduct;the act of indisorderly order

to in disorderly conduct,have been engaged the defendant must
(3)have order;refused to with acomply lawful a lawful order is a

command issued personto a to him fromprevent committing an
(4)offense; and the offense the defendant was allegedly committing

was obstructing government administration.

byThe State responds arguing that at ofstep four the
analysis,defendant’s the theoffense defendant was about to commit

arrest, (1996)was resisting not disorderly conduct. RSA 642:2See
(offense of resisting arrest is committed personwhen a orpurposely
knowingly physically interferes with the arrest of himself or
another). agreeWe and conclude that chargedthe State the
defendant with constitutingacts a violation of RSA 642:1.

The defendant next contends RSAthat 642:1 was not intended to
politicalcriminalize action. He thatargues legislaturethe omitted

from RSA inlanguage642:1 the Model Penal Code that would have
made criminal the impairment governmentof byadministration
“physical orinterference Heobstacle.” also contends that the
commentary analogousto the provisionModel Penal Code cautions
against drafting provision broadlythe so it might applythat to
political protest governmentover orpolicy the exercise of other civil
liberties.

not, however,The defendant does that 642:1argue RSA is
Thus,ambiguous. he legislativewhile invokes history, he offers no

justification for beyond plain statute,looking languagethe of the
which express political protest.contains no forexception AppealSee

Cote, (1999).126,144 N.H. 129of

arguesThe State also that the defendant’s wasconduct not
aspassive political protest, justthe defendant did not refuse to
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TheMcMahon.Sergeantfront ofinmove, steppedactuallybut
that theconcludeWecontention.the State’ssupportsrecord

motiva-politicalallegedconduct, notwithstanding itsdefendant’s
642:1.of RSAscopethetion, withinfalls

Affirm,ed.

DUGGAN, JJ., concurred.BRODERICK, andDALIANIS
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