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Fuller,TPhilip McLaughlin, attorney general D.(Stephen
attorney, on the and orally),brief for the State.

Olson, defender, Littleton,Carl D. appellate byassistant of brief
orally,and for the defendant.

NADEAU, defendant,J. The King, appealsJason his convictions in
J.){Smith,Superiorthe Court on charges threatening,of criminal

2000); assault,RSA 631:4 (Supp. conspiracy to commit simple RSA
2000); (1996).629:3 (Supp. and criminal RSA 635:2trespass, The

defendant alleges the trial court violated his rightconstitutional to
present proofs byall favorable barring exculpatoryrelevant testi-

brother,of hismony co-venturer and Christopher King. We affirm.
7, 1999,The relevant facts follow. On March a group peopleof

defendant,including the Christopher, TrombleyWendell and
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to the where the eventsMichael Wentworth went home relevant
took A witness testified that he saw all four menplace. State

“just doorway,” they yellinginside the and that were andstanding
that, home,angry. The State witness testified while inside the the

said, youand ‘How do like it now that“steppeddefendant forward
here,’ boys,’ [somethingwe all our or ‘our home or likegot posse

that atestimony ChristopherThere was further removedthat].”
and comments andpocket threateningbaseball bat from his made

gestures.
witness, at theAccording point policeto the State’s some were

called, a officerpoliceand the defendant left the scene. When
arrived, and outside theChristopher,he saw Michael Wendell

arrested, and thedayvictim’s home. The three were the next
indefendant turned himself to the authorities.

home,trial, victim’sbeingAt the defendant denied ever inside the
anya to commit with thehaving planand also denied ever crimes

goingcharacterized his forpurposeother three men. The defendant
attempt juvenile disagreementto victim’s house as an to settle athe

If jurybetween the victim and himself. the believed the defendant
matters, chargedthese the crimes would not have beenregarding

— is, ifburglarythat there would be no the defendant neverproved
home, if were noconspiracyentered the there would be no there

ifthreateningand there would be no criminal the defendantplan,
peacefully.acted

goingthat the for to thepurposeMichael Wentworth testified
them,it settle the and thatproblem,”house was “to talk out with

to harm. Michael also testified that noplan anythere was no cause
ofFinally, transcriptthe home. agroupmember of the entered

evidence,inby Trombley was whichtestimony given Wendell
testimony that the defendant never entered thecontained Wendell’s

however,Wendell, his Fifthtestify, exercisingvictim’s house. did not
self-incrimination.right against compelledAmendment

3,August pretrialon 1999. At a motionsplaceThe trial took
date, tothat counsel indicated his intention callhearing on defense

positionto stand to buttress the defendant’s that heChristopher the
wasApparently, Christophernever entered the victim’s home.

3, seekingand the defendant filed a motionhospitalized Auguston
courtday. Christopher’sto trial for until release. Thedelay the one

was that was under indictment for the eventsChristopherinformed
Counsel, however, was onand had retained counsel.described above

until week. The court indicated its concernfollowingvacation the
right against compelled self-incriminationregarding Christopher’s
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attorney. Thewithout hisquestionshim to answerallowingand
exchange ensued:following

need to do is continuePerhaps what weCounsel:][Defense
sofollowingthe trial until the week

come in with histhat we can have Chris
ten min-attorney Mondayon and have

testimony.utes of

that, Honor.objects yourtoThe State[Prosecutor:]
all, three trialsFirst of there’s [sic]

defendant men-next week. The had
haveoption yesterday.this Wetioned

about our witnesses’ availabil-no idea
for flew one of theity next week. We

here from out of state toupwitnesses
gois totoday. readybe here The State

know,You the defendanttoday.forward
one chose to file this motionis the who

and this case should not beyesterday,
It should forward thisgocontinued.

Thankmorning. you.

IaskingI’m not to continue it. want to[Defense Counsel:]
go today justforward and have a break

Kinguntil next week when Chris and
attorneyhis could be available.

denied, anyThe That motion is withoutCourt:
Ifquestion. go todaywe ahead at all it

ifunderstandingwill be with the that
[Christopher] KingMr. is available and

onlyshows here he will be toup allowed
give his name and address.

Later, trial,during Christopherthe the defendant called to the
requestedstand. Defense counsel that the court ask Christopher

rights.whether or not he wished to assert his Fifth Amendment The
refused,court that notstating Christopherhe would allow to waive

his Fifth Amendment and him fromprivileges accordingly excused
the stand.

ruling,The defendant this itappeals arguing violated his State
and Federal constitutional toprocess rights rightdue as well as his

CONST, I, 15;present proofsall in his favor. N.H. art.pt. U.S.
CONST, VI,amends. first examine theXIV We defendant’s asser-
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Ball, 124Hampshireunder the New Constitution. See State v.tions
(1983). I,226, 231 Part Article 15 of the NewBecauseN.H.

theprotective processis at least as of dueHampshire Constitution
Constitution, we hisof the as the Federal addressrights accused

and cases forunder Constitution look to federalclaims the State
678,233;at v. 139 683guidance only. Drewry,id. State N.H.See

(1995).

I,of 15 of theIn order a violation Part Articleto establish
heConstitution, testimonymust that theState “a defendant show

would have been material andintroducingfromprecludedwas
in not cumulative of otherways merelyto his defensefavorable

(1991)Adams, 818, the(adopting133 N.H. 826evidence.” State v.
“compulsory process”a violation of theprovingstandard forfederal

correspond­a of thepurposes demonstratingfor of violationclause
15).I,rights under Part Articleing

brief, wouldChristopherIn his the defendant asserts that
house,not that he didthe defendant did enter thehave testified that

bat,a that was no to commit the crimeplannot brandish and there
substantiates, thatargues, and the recordof assault. The State
that the defendantand the defendant testifiedMichael Wentworth

sameTrombley offered thisdid not enter the victim’s home. Wendell
intestimony, which washearingvia causeprobableaccount his

that noFurther, recounted there wasevidence. Michael and Wendell
injure evening.thatanyoneto assault orplan agreementor

have been cumulative of this othertestimony wouldChristopher’s
(1998).8,Davis, 12 As thetestimony. See v. 143 N.H.State

testimony Christopherno thatavers additionaldefendant’s brief
testimony havewe conclude his wouldKing presented,would have

cumulative, affirm.accordinglyandbeen
ofrightsoffend the constitutionalAlthough the trial court did not

defendant, testimony wasruling Christopher’stothe its exclude
have, occasions, taken to instructopportunitytheerror. We on other

to the smooth function-importantcourts difficult issuesthe trial on
requiredidsystem thougheven error notjusticeof the criminaling

(1995).McGlew, 505, Because139 N.H. 508-09reversal. See State v.
spontecan suaimpression judgeswhether trialit is an issue of first

witnesses, thisof we addressrightsthe Amendmentassert Fifth
issue.

(1987),669, theRichards, 129 trial courtIn v. N.H. 671-73State
a whoany questionsask of witnessto a defendant torefused allow

re-againstan self-incrimination. Weprivilegeexerted unlimited
toversed, that, rule,a must refuse answer eachstating as a witness
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it 673. “The rationalequestion as is asked. Id. atparticular
athe isprivilegethe fact thatuponthis rule restsunderlying

one, responding questionsfrom tothe witnessprotectinglimited
toto himtendency subjectin have aif the answers would factonly

omitted).(quotationId.prosecution.”

Amend­Therefore, a asserts his or her Fifthwhen witness
a truthful andcourt must determine “whetherrights, the trialment

thein most casesincriminating andmight becomplete response
to privilegeto thegivewill be unable reasoned considerationcourt

isquestionto a particularuntil witness’ refusal answerclaim the
particular case.”in the all of circumstances of thelight of theviewed

omitted). Thus, legitimatelyin toellipsis order(quotationId. and
right,Fifth Amendmentuponbased the witness’stestimonyexclude

hearing toRichardsmust conduct a so-calledthe trial court
See, Stateproperly e.g.,if invoked.privilege beingthe isdetermine

(1991).302,Caplin,v. 134 N.H. 308-09
case, however, impression Hampshirein Newis one of firstThis

not his Fifth Amendmentthe witness did assertbecause here
Instead, totrial the witnesspermitthe court refused toprivilege.

his Both andattorney.his in the of theprivilegewaive absence State
self-incrimination.provide privilege againstConstitutions aFederal

I, 15;art. CONST.amend. V.pt.N.H. CONST. U.S.

personala one. SeeagainstThe isprivilege self-incrimination
theif witnessDrewry, Accordingly,139 N.H. at 684. a desires

itof witness must or herself.protection privilege,the the claim him
States, 367, (1951); 8 J.v. 340 U.S. 370 accordRogersSee United

1961).WIGMORE, Thus,2196,§ 111 (McNaughtonat rev.EVIDENCE
tohave it is for a court witnesscourts concluded error trial bar a

that wit­testifying upon regardingfrom based its own concerns
See, e.g.,right.before the witness has claimed thatprivilegeness’s

(Minn. 1973); Brown,Melina, 855,210 v.State v. N.W.2d 856 State
(La. 1952).431,59 So. 2d 434

obligation protectThe court had an toarguesState that the
only Christopher’s right againstnot Fifth self-incrim­Amendment

counsel,ination, to whichrightbut also his Sixth Amendment
meritAssuming decidingwhen was without theattached he indicted.
for aargument,of this such an does not obviate theobligation need

agree asserting privilegeRichards that a witness thehearing. We
byself-incrimination to be counselagainst ought represented

on notduring hearing. lawyerthe That witness’s is vacation doesthe
“justhearing.the a court was askedexcuse need for Richards The
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Kingweek when and hisfollowing]have a break until Chris[the
court could havepoint,could be available.” At that theattorney

until his returned theChristopher’s testimony lawyercontinued
week, appointed lawyeror the court could have a forfollowing

hearing proceed.Richards to The courtChristopher to allow the
erred, however, againstsponte privilegewhen it sua asserted the

Nevertheless,behalf. becauseself-incrimination on the witness’s
cumulative, it nottestimony onlythis would have been does offend

rights.the constitutionaldefendant’s

Affirmed.

BROCK, C.J., DALIANIS, JJ.,and and concurred.BRODERICK

CountyDistrict Court for Southern Carroll
No. 99-663

JeffreyIn re C.

August 31, 2001

(N. Delker,attorney generalT.Philip McLaughlin, William
attorney general, orally)assistant on the brief and for the State.

Mirhashem, defender, Concord,ofacting appellateBehzad chief
juvenile.by orally,brief and for the

DALIANIS, C.,juvenile, Jeffrey appeals a decision of theJ. The
J.)(Albee, thatCounty findingDistrict for CarrollCourt Southern

1999),169-B:19, which authorize the(Supp.RSA III and IH-a
trial,juryof to adult facilities without a arejuvenilesconfinement

order and remand.dispositionalconstitutional. vacate theWe


