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they di-purpose providedfor charitabledisqualify organization
necessary toarepurpose andcharitableorganization’sfulfillrectly
independentthat the Home’sBTLA foundThepurpose).achieve

inunits, “workunits, nursing facility,careliving andassistedliving
found, inThe BTLAmission.”charitable[its]to fulfillconcert

living unitsindependentthethatparticular,

funds“money engines” generatingmainofone the[are]
purpose.legislativeHome’scarryto outnecessary [the]

of most charitableis the lifebloodraisingas fundJust
sig-aprovidesHomeshifting at [the]costorganizations,

charitable assistanceprovidingfunds forsource ofnificant
nursingorassistedrequiring intensiveto older residents

services.care

thus we holdfindings appeal,on andnot theseCity disputeThe does
a charitable taxgrantingerr in the HomeBTLA did notthat the

id.Seeexemption.

Affirmed.

DUGGAN, JJ.,BROCK, C.J., concurred.and andNADEAU
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(RussellUpton, Smith,& of Concord F.Sanders Hilliard on the
brief), for the plaintiffs.

(RobertMoses,Law Robert J. of Amherst J. Moses onOffices of
brief),the for the defendants.

DUGGAN, defendants, Moses,J. The Robert J. and Sandra A.
J.)appeal the Superior (Lynn,Court’s award of damages and

forpenalties the unlawful of on acutting bytrees lot owned the
plaintiffs, Marilyn Billings McNamara and Vargas.William We
affirm.

The court followingtrial found the facts. plaintiffsThe and the
property Estates,defendants own and reside in aEagle Rock

residential insubdivision Amherst. The plot plans for the subdivi-
sion depict the access to lot drivewaythe defendants’ to be a shared
connecting the lot with Colonel driveway steepWilkins Drive. The is

winding very winter;and and difficult to use during the conse-
1977,quently, since the defendants have used unpaved roadway,an

Drive,Eagle Rock which provides a much easier of accessmeans to
1998,their approximatelylot. Until the defendants and other

residents of the subdivision Eaglebelieved Rock Drive was located
land,within the subdivision’s common which byis owned the Eagle

(association).Rock Estates Association
plaintiffs time,The lot inbought August theytheir 1997. At that

informed, believed, Eaglewere and thattherefore Rock Drive was
located on the common land that theabutted rear of their property.
As pave Eaglea result of a to Rockproposal Drive made at an

1997,meetingassociation in the plaintiffsDecember researched the
Eaglelocation of Rock andDrive discovered that it traversed their

1998,lot. At meeting Mayanother association in plaintiffsthe
shared their discovery with the other association Inmembers.
response to a fromquery meeting,another landowner at the Mr.

thatMoses indicated the association members had posses-adverse
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a to thewrote lettersubsequentlyplaintiffsroadway.of the Thesion
Drive for theEagleuse Rocktopermissiongrantingdefendants

anddrivewaytheir deededupgradetourging thembeing,time but
plaintiffsthat thestatedit The letter alsoinstead.begin usingto

anyunder conditions.”roadwaypave“to theagreewould not
workman1998, a3, plaintiffs discoveredtheOn December

onalong roadwaythecutting treesthe defendantsemployed by
preparingwas theindicated that heThe workmanproperty.their

toldof McNamararequestthe the owner.work atroad for further
givennotand that she hadproperty was hersworkman that thethe

cutting and tostophim tothen toldto cut the trees. Shepermission
withinterferingany trees or brushhe had clearedafterleave
laterVargas met with the defendantsroadway.passage along the

any work on thethey righthad no to doand told them thatdaythat
asked,road,” “whatthe andthat “he ownedrepliedroad. Mr. Moses

to writtenIn a the defendantsto do about it?” letteryou goingare
their haddismay that treesexpressed theirday, plaintiffsthat the

thatinformed the defendantstheir andpermissionbeen cut without
to status of theto them as therepresentcounselthey had retained

1998,6, plaintiffstheDecemberfollowing Sunday,road. The
that the hadawaya to discover defendantsfrom weekendreturned

itroadway byand widenedregradedwho had thehired a contractor
effort includedwideningfive feet. The defendants’approximately

pinebirch and treesplaintiffs’at of thefellingthe of least twelve
roadway.theinterfere with overpassagethat did not

enjoinin court to thebrought superiorThe an actionplaintiffs
Eagleof Rock Drive andaccessing by wayfrom their lotdefendants

cutting trees on thedamages penalties unlawfullyand forto obtain
a oftwo-dayAfter a trial and viewplaintiffs’ along roadwaylot the

court, jury,a concluded that thesittingthe the withoutproperty,
roadwayto use the toprescriptivehad a easementdefendants
240,lot, Shortt,v. 139 N.H. 242-43their see Townaccess Warrenof
in an(1994), plaintiffs’ propertyon the effortcuttingbut that trees

had an unreasonable use of theroadwayto widen the been
(1981).Fellows, 978,easement, 121 982 The courtsee Ellison v. N.H.

$1,200,damages of the marketcompensatoryplaintiffsawarded the
widening, and of five timespenaltiesvalue of trees cut in thethe

1998),$6,000, aamount, 227-J:8 for total of(Supp.that see RSA
$7,200. damages penalties,award of andappealThe defendants the

1) as to the value of the treesarguing testimonythat: McNamara’s
2) in oninadmissible; awarding damagescourt basedwas the erred

3) in awardingthe court erredspeculation approximation;and
in theirplaintiffsto a statute the did not invokepenalties pursuant
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4)pleadings; and the court itsabused discretion in quintupling the
damages.

argueThe defendants first that the court erroneously admit­
ted McNamara’s testimony as to the value of the felled trees. The

argument First,defendants’ is twofold. they contend that
testimonyMcNamara’s was under Hampshireinadmissible New

602,Rules based,of Evidence 701 and in that lay testimonyher was
not on her own but onknowledge, exclusively “an unidentified
nursery ofemployee some unclassified sort and ‘surfing.’”internet

that,The defendants fail to recognize although testifiedMcNamara
that she had acquired knowledge of current comparable values of

through nurseries,trees Internet research and visits to a number of
she also testified that she “knowledge agorelied on her from long
about ofthe value birch and other havingtrees from landlogged

my Moreover,with first husband.” McNamara testified that she was
trees,familiar the standingwith had seen them growing,and and

had byidentified each tree size and species, documenting each one
by photographs rubbingsnumber with and of stump.the That her
personal knowledge of the trees on hergrowing supple­land was
mented by relatingresearch to current market notvalues does

testimonyrender her ofinadmissible under the terms Rule 701.
The argumentdefendants’ second that testimonyMcNamara’s

was “incompleteinadmissible is that it was on all of the issues
for anecessary damages”calculation of the measureproper of and

satisfytherefore did not Rule 701 it helpfulbecause was not to the
trial;of thus,trier fact. The did notdefendants raise this issue at

McAdams,the issue is not for our Seepreserved review. State v. 134
(1991).445,N.H. 446

The defendants next that inargue awardingthe court erred
damages orspeculation approximationbased on of the ofvalue the
trees. v.Relying upon Hydraform Corp.Products American &Steel

187, 197(1985), Coutinho,Aluminum 127 N.H. andCorp., Fitz v. 136
721, (1993),N.H. 725 the thatargue speculativedefendants losses

not however,are recoverable. The reliance misplaced,defendants’ is
in that in“speculative”the term these cases to arefers whether
particular loss has or willbeen be incurred rather than to the

Thus,valuation of an actual inappositeloss. the cases are to our
quantificationconsideration of the of a has inloss that fact occurred.

$1,200trial court compensatory damagesThe awarded of for
the for claimedplaintiffs damages, specifi­twelve trees which the
cally finding that McNamara’s estimated value of treeper was$100

and, if“reasonable conservative.” McNamaraanything, provided
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atvalue, on her researchrelyingthe trees’only testimonythe as to
knowledge.her ownthe and onand on Internetnurseriesvarious

in and submittedquestionof treesspeciesthe theidentifiedShe
the sizedemonstratingstumpsof treephotographs therubbings and

Contrary to the defendants’testimony.hersupportof in ofeach tree
her valua-per-treenot linkcontention, testimony didMcNamara’s

birch, “to lot.” The facta rather theto white butsolelytion estimate
testifyingby species whenidentifynot each treethat McNamara did

not the court’sdoes renderaverage of the felled treesas to the value
of the decisionerroneous, lightin defendants’particularlyfinding

contrary testimony.her nor to offercross-examineneither to
ofof the value thethe estimateplaintiffs’mere fact thatFinally, the

Phillips Corp.,v. Veraxis not fatal. Seeapproximationtrees was an
(1994). adoptingin240, not errThe court didN.H. 247138

Lines Ins.SurplusSee Int’ltestimony.uncontrovertedMcNamara’s
(court(1995)15, 21Co., 140 N.H.Mut. Ins.Mfgs.Co. v. &Merchants

they aretrial court unlessfindings byof fact thenot disturbwill
law).by error ofin or taintedlacking supportevidential

erroneouslyargue that the trial courtThe defendants next
plaintiffs’when thedamages to RSA 227-J:8pursuantawarded

539, applicablethechapterinvoked RSAexpressly onlypetition
to inprior question.the eventsrepealedof which had beensection

assertion, the courtthat, the didcontrarynote to defendants’We
case,Rather, at end of their thestatute theapply sponte.not the sua

that former RSA 539:1brought to the court’s attentionplaintiffs
by RSA 227-J:8.replacedhad been

statutoryto both theAlthough clearlyit is desirable state
undersupporting right proceedfor claim and facts the tobasis a the

WlEBUSCH,in 4 R. HAMPSHIREpetition,the see NEWthe statute
practice procedure (2d7.18,§ atPractice, and 177 ed.civil

1997), not beplaintiff proceedsstatute under which a needthe
Cheshire, 445,126 N.H.Countyforth. See v.explicitly set Gilman of

(1985). if facts aresufficientlyA claim is stated thestatutory450-51
declaration,court, canalleged that the on the face of the see“so

plaintiffsthe action on the statute.” Id. at 450. Thethat is founded
arborist, underamong things, actingother that a certifiedalleged,

defendants, ontwentyof cut treesauthority approximatelythe the
Theplaintiffs’ plaintiffs’ permission.the without theproperty

thatrequestfor relief included a the courtplaintiffs’ prayer
“[ajward fordamages againstto the the defendants theplaintiffs

to RSA(including penalty pursuant Chapterloss of the trees the
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539).” These allegations were sufficient to theput defendants on
notice that the plaintiffs basingwere their claim for damages, in
part, on a statute providing penalty cuttinga for trees without the

Thus, 227-J:8,permission.owners’ RSA which provides just such a
inpenalty and which was force at the time of the alleged byevents

plaintiffs,the properlywas Thatinvoked. a statute which had
providedpreviously similar remedies was onexplicitly relied is

immaterial.
The defendants’ contention that the plaintiffs’ failure to expressly

invoke RSA left227-J:8 them without tonotice as the claim the
plaintiffs assertingwere particularlyis unpersuasive given that

1998)RSA chapter (Supp. replaced, among statutes,227-J other
those sections of 539chapter relatingRSA to forestry, pursuant to
a comprehensive all existing forestry“recodifi[cation of] laws into

(1995).one chapter.” N.H.H.R. 477JOUR The defendants were
sufficiently apprised of againstthe claims them.

argueThe defendants finally that the trial court abused its
by awardingdiscretion quintuple the ofvalue the felled astrees the

penalty violatingfor RSA 227-J:8. RSA provides:227-J:8

person cut,I. fell,No shall negligently destroy, injure, or
tree, timber,carry away wood,any log, underwood,pole, or

bark which is on the of person,land another or aid in such
actions without the ofpermission that orperson the
person’s agent.

InII. addition to other civil orany criminal penalty
law,by any personallowed who provisionsviolates inthe

Iparagraph shall to the person injuredforfeit no thanless
3 notand more than 10 times the market of sucheveryvalue
tree, timber, log, lumber, wood, underwood,pole, or bark
cut, felled, destroyed, injured, away.or carried

The supportsrecord the court’s finding that the defendants
willfully caused ofcuttingthe trees on plaintiffs’the property,
thereby amply justifying a multiplier at the low end of the range
specified in the statute. In particular, in addition to being informed
at the May meeting1998 association that in questionthe land was

byowned the plaintiffs, questionedwhen as to whose land he
thought he had drivingbeen across toprior meeting,the Mr. Moses

know,“Iresponded, didn’t other than I knew it wasn’t mine.” The
court’s assessment that cuttingthe on the landplaintiffs’ was



735

Vargasby testimonysupported that, whenalsointentional was
cutting,of theirtheon the afternoonconfronted the defendants

you goingrespectively: it?”responses to aboutdowvere, “what are
rest of the“continue theMrs. Moses woulda thatand statement

havingMoreover,clearing afterown chainsaw.”herself with her
they permission to the landcleardid not haveinformed thatbeen

daysclearing later whenthreefurther, thethe continueddefendants
plaintiffs out of town.werethe

cuttingample of thein record that thetheThere is also evidence
propertyplaintiffs’ usethe reasonableexceededtrees on the

maintaining prescriptive easement, in that thein theirallowed
previousclearing Seeuse.the easement’swas inconsistent with

bymaintaining the easementEllison, 121 at 982.N.H. While
overhangingkeeping inter-limbs thatthe road free of brush and

rights,passage within the defendants’over the road wasfered with
roadway beyond previousexpansion was not.its widthofan the

testimony, photographs evidence,into andintroducedMcNamara’s
supportedproperty the court’stheofthe trial court’s observations

approximately fivehad been clearedconclusion that the easement
roadwayportionbeyond that the clearedof the andthe traveledfeet

passage Moreover, theover the road.had interfered withtrees not
ranged upby to a diameterdefendantsfact that the trees felled the

longerthey growingeight muchthat hadinches indicates beenof
years Moses claimed to have lastthree-to-four since Mr.than the

supportingroad, thatthe conclusion themaintained the further
expanded beyond previousits use.waseasement

argueFinally, that RSA 227-J:8the extent that the defendantsto
argumentcontroversyinapplicable hand, the is notto the atis

appeal.preserved in of v.it not raised the notice See Stateas was
(1999).Blair, 669,143 672N.H.

remaining arguments nolack merit and warrantThe defendants’
(1993).321,137Vogel Vogel,discussion. See v. N.H. 322further

request expensesplaintiffs’ isfor fees and denied withoutThe
right request pursuant Supremeprejudice toto their to costs Court

Rule 23.

Affirmed.
BRODERICK, DALIANIS, JJ.,BROCK, C.J., NADEAU andand

concurred.


